Gig Harbor
City Council Meeting

December 14, 2009
5:30 p.m.



AGENDA FOR
GIG HARBOR CITY COUNCIL MEETING
Monday, December 14, 2009 — 5:30 p.m.

CALL TO ORDER:

PLEDGE OF ALLEGIANCE:

CONSENT AGENDA:

1. Approval of the Minutes of City Council Meeting of November 23, 2009.

2. Correspondence / Proclamations: Letter regarding a New Liquor Store.

3. Liquor License Actions: a) Renewals: Thai Hut Restaurant; Cigar Land; Gig
Harbor Chevron; The Inn at Gig Harbor; Brix 25 Restaurant; Fondi Restaurant;
and LelLe at Gig Harbor Restaurant; b) Application in Lieu of Current Priviledge:
Sip at the Wine Bar.

4. Amendment to City Attorney Agreement.

5. Amendment to Interlocal with PenMet Parks District.

6. Shorecrest Sewer System Drainfield Study.
7
8
9

Establishment of an HRA/VEBA Policy.
LID Assessment Segregation.
Resolution No. 815 - Declaration of Rights of Way: Gig Harbor North Water Tank
and Cushman Trail Restroom.

10. State and Federal Lobbying Agreements.

11. WWTP Outfall Extension Project / Construction Engineering Services and
Archeological Services Contract(s).

12. Sanitary Sewer Easement and Facilities Maintenance Agreement — Gig Harbor
Marina / Bayview Project.

13. Approval of Payment of Bills for December 14, 2009: Checks #62389 through
#62535 in the amount of $2,385,235.93.

14. Approval of Payroll for the month of November: Checks #5585 through #5606 in
the amount of $325,736.83.

APPEAL HEARING: Appeal of Denial of Encroachment Permit — Lisa Clark.

OLD BUSINESS:
1. Second Reading of Ordinance — 2009 Comprehensive Plan Amendments.
2. Final Public Hearing and Second Reading of Ordinance — 2010 Proposed
Budget.

NEW BUSINESS:
1. Public Hearing and Resolution Adopting the Six-Year Transportation
Improvement Plan (TIP).

STAFF REPORT:

PUBLIC COMMENT:

MAYOR’'S REPORT / COUNCIL COMMENTS:
Council Committees / Mayor Pro tem

ANNOUNCEMENT OF OTHER MEETINGS:

Operations Committee: Thu. Dec 17" CANCELLED

Finance / Safety Committee: Mon. Dec 21* at 4:00 p.m.

Civic Center Furlough Day: Thu. Dec 24™

Civic Center Closed for Christmas: Fri. Dec 25"

Civic Center Furlough Days: Mon. Dec. 28" through Thu. Dec. 31
Civic Center Closed for New Years Day: Fri. Jan 1st

ok wNE

ADJOURN:
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MINUTES OF GIG HARBOR CITY COUNCIL MEETING — NOVEMBER 23, 2009

PRESENT: Councilmembers Ekberg, Young, Franich, Conan, Payne, Kadzik and
Mayor Hunter. Councilmember Malich was absent.

CALL TO ORDER: 5:33 p.m.

PLEDGE OF ALLEGIANCE:

CONSENT AGENDA:

1.  Approval of the Minutes of City Council Meeting of Nov. 9, 2009.

2. Correspondence / Proclamations: Appreciation for Metagenics

3. Liquor License Actions: a) Renewals: The Harbor Kitchen, Half Time Sports, and
Sip at the Wine Bar Restaurant; b) Application: Mizu Japanese Restaurant; c)
Application: Morso.

4. Resolution No. 811 - Amending Meeting Dates for Council Committees, Planning

Commission, Design Review Board, Arts Commission and Parks Commission.

Resolution No. 812 — Amendment to 2009 Mandatory Furlough Policy.

Sanitary Sewer Facilities Easement and Maintenance Agreement — Buona Vita

Plat.

7. Award of Contract for Construction of Soundview Drive Sidewalk Improvement
Project (Cushman Trail GAP).

8.  Historic District Inventory Project — Amendment to Contract.

9. 2009 Roadway Maintenance Project — Escrow Agreement/Tucci & Sons.

10. Approval of Payment of Bills for November 23, 2009: Checks #62292 through
#62388 in the amount of $1,665,873.13.

IS

MOTION: Move to adopt the Consent Agenda as presented.
Ekberg / Kadzik - unanimously approved.

SWEARING IN CEREMONY: Mayor Hunter invited Judge Michael Dunn to come
forward to be sworn in for another term. He thanked Judge Dunn for his faithful service
to the city since 1999 and performed the ceremony.

SPECIAL PRESENTATION:

1. Presentation of Proclamation of Appreciation — Metagenics. Dr Jeffrey Bland,
Chief Science Officer and President, Metaproteomics Division of Metagenics, was
asked to come forward and be recognized. City Administrator Rob Karlinsey then read
the proclamation aloud. Dr. Bland introduced the other members from his staff and
thanked the city on behalf of the 160 employees of Metagenics.

Councilmember Kadzik added that Mayor Hunter, Councilmember Young, Administrator
Karlinsey and he met with representatives at the Metagenics’ Campus earlier this week.
He said he was impressed with their manufacturing process and the overall
neighborliness of the campus.
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OLD BUSINESS:

1. First Reading of Ordinance - Comprehensive Plan Amendments and Two
Resolutions Adopting Development Agreements. Mayor Hunter announced that in the
interest of time, the first seven, city-sponsored capital facility amendments would be
grouped together.

Senior Planner Jennifer Kester introduced these seven amendments with the primary purpose
of updated the city’s plans:

COMP 09-0002: Parks, Recreation and Open Space Element.

COMP 09-0003: Transportation Element.

COMP 09-0007: Stormwater Comprehensive Plan.

COMP 09-0008: Wastewater Comprehensive Plan.

COMP 09-0009: Water System Plan.

COMP 09-0010: Capital Facilities Element.

COMP 09-0011: Utilities Element.

NogosrwdhE

She explained that the Planning Commission recommended approval of all seven and any
conditions have been incorporated. She said that Jeff Langhelm would address comments from
the public hearing

Mr. Langhelm said that clarification was requested on placement of lift stations at the low point
of the topographic wastewater basins. He said that he has proposed additional language, which
is included in the agenda bill that will further clarify this intent. He said another question was
related to reducing the requirement of 1,500 gallons per minute fire flow to 1,000 gallons per
minute. He said the International Fire Code establishes the 1,000 gpm flow for residences
smaller than 3600 square feet and so the change was to reflect the IFC. He said the city has
more than that capacity in almost all areas; any house over 3600 s.f. located in an area beyond
the city’s capacity would require a sprinkler system.

Councilmember Franich voiced concern that lowering the number would force people to
sprinkler their houses, especially existing homes that become non-compliant due to an act of
nature. He asked about any consequences to the city retaining the higher number.

Mr. Langhelm said that this section of the IFC only pertains to residential building itself; the
proposed lower number refers only to the city’s water system. Staff reviewed to make sure our
water system could supply the minimum IFC requirement of 1,000 gpm. He addressed the
concern of housing having to be sprinklered by explaining that only a house located in an area
of the city with less than 1,500 gpm, and over 3,600 square feet, would be required to install a
sprinkler system per the IFC. He said he was unsure of the threshold for remodels.

Due to the confusing nature of the information, Councilmember Young said he would contact
staff before the second reading for further clarification.

Building Official/Fire Marshal Dick Bower added that a remodel wouldn't require you to add a
sprinkler system. He said that the 1,000 gpm has been in the IFC for some time and provides a
savings opportunity because of the smaller pipe size. He added that the new sprinkler systems
are much less obtrusive than the old, saying that within the next six years sprinkler systems will
be required in all new construction.
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MOTION: Move to instruct staff to come back with language for the water system plan that
retains the 1,500 gpm requirement.
Franich /

Councilmembers discussed waiting for further clarification before making a change. The motion
died for lack of a second.

Mayor Hunter introduced the next two amendments:
8. COMP 09-0001 — Wollochet Water System Service Area Amendment.
9. COMP 09-0013 — Stroh’s Water System Service Area Amendment.

Ms. Kester explained these two water system area amendments are both related to Stroh’s
Water System; the Planning Commission recommended approval with conditions. A letter was
received today saying Stroh’s has no intent to transfer water rights to the city, which she handed
out.

Jeff Langhelm said a question was asked about the number of ERUs remaining in the Stroh’s
Water System. He said that their water plan currently being reviewed at the Department of
Health states it is capable of supplying an additional 236 ERUs.

Curt Rothenberg - 4511 92nd Ave NW. Mr. Rothenberg, Stroh’s Water Company Manager,
explained that the letter they submitted refers to a report done by AHBL Engineering that says
there are an estimated 823 lots/parcel within their service area with the potential to develop.
The 236 number from their comprehensive plan reflects those they have currently, but they are
trying to get more water rights to meet the obligation to the remaining service area. He said they
do not have the extra capacity to commit to one parcel for the Rush project.

Jeff Langhelm added that the city is in a similar situation; not enough current water rights to
serve lots that will be developed in the future.

Councilmember Young asked for clarification on how a water company could deny water service
and if this is an issue of the extension distance or actual number of ERUs requested. Mr.
Langhelm said Rush Development requested water and Stroh’s did not provide it even though it
is in their service area. It will be up to Pierce County to enforce unless another water purveyor
elects to extend water.

Councilmember Young offered to speak to Rush Construction to clarify the intent. He said that it
seems odd that the city with its own limited water capacity would assume additional connections
and then grant fire flow back to Stroh’s to serve our own potential customers. Jeff Langhelm
clarified that the request for fire flow doesn’t impact any of the city’'s ERUs, but the request to
serve the Rush Project would.

Mr. Rothenberg further explained that the Rush Development request for 50-100 ERUs places a
hardship on the water company to provide service down the road. They told Rush that they are
submitting an updated Comprehensive Plan and will have to wait for approval before
committing. Rush then decided to come to the city to seek service, which would be good for
Stroh’s. He said he didn’t the number of additional water rights that are being sought with their
1997 request. He then explained that they don’t have the latest numbers from Rush to know
how many ERUs will be required; once their Comprehensive Plan in approved they will have a
better idea if they can provide some ERUSs to this project.
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Paul Cyr — 5606 55th Ave NW. Mr. Cyr testified in support of the Planning Commission
recommendation to adopt this Comp Plan Amendment. He said that once the Stroh’s water
rights are approved they may still provide a portion of the water to the Rush project. The reason
Rush came to the city is because the city’s line is 350 feet away and can serve both domestic
and commercial uses as well as fire flow.

Ms. Kester introduced the next amendment: 10. COMP 09-0004 — Sunrise Enterprises Land
Use Map Amendment. She clarified that traffic mitigation won’t be evaluated until a project is
proposed. She did say that the Engineering staff evaluated this request and determined that
there will be no increase in density due to the map amendment and that there are enough trips
allocated to this area.

Ms. Kester introduced the next amendment: 11: COMP 09-0005 — Haven of Rest Land Use Map
Amendment. She said the owner has proposed a development agreement that will limit the
eventual rezoning of the property to R-2 if this amendment is approved. The Planning
Commission recommended approval of the amendment and the development agreement with a
term of 5-10 years. In addition, staff is recommending adding a limitation to cemetery use only
as originally stated in the application. She explained that the property is now advertised for sale
as residential. She asked for Council direction on the term duration and use limitation in the
development agreement.

Councilmember Young said he would be in favor of limiting the use to cemetery rather than just
an R-2 designation. Councilmember Payne agreed, adding that he would like to see the longest
duration available by code to be applied. Ms. Kester responded that would be twenty years. She
also explained that the city adopted an amendment that allowed only Haven of Rest to operate
cemeteries in Gig Harbor; if the property is sold the new owners would not be allowed to
operate a cemetery and so it must be assumed that the property would be developed as
something else.

After further discussion, Staff was asked to amend the Development Agreement to limit the
property to two potential uses; a cemetery or single-family dwelling at four dwelling units per
acre density, and to insert a 20 year term for the agreement.

Ms. Kester introduced the final amendment: 12: COMP 09-0012 — 3700 Grandview Land Use
Map Amendment. A land use designation change from Residential Low (RL) to Residential
Medium (RM) for 2 acres of property located at 3700 Grandview Street

She gave an overview of the four changes as a result of the public hearing and asked Council to
decide upon term limits for the development agreement:
1. Section 4: The descriptions of the exhibits were updated to reflect the titles on the
exhibits provided by the property owner.
2. Section 9.I: The description for the amount of parking which will be “below-average-
grade” has been changed from a number to a percent of the total stalls on-site.
3. Section 9.K: A new subsection added to limit the number of curb cuts to one located on
Grandview.
4. Section16: New language added to allow the city to amend the Comprehensive Plan
Land Use Map back to the R-L designation if the property owners do not apply for a
rezone within two years.

Councilmember Kadzik asked if the proponent had negotiated the terms of the development
agreement. Ms. Kester explained that the development agreement was drafted by the
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proponent who then worked with staff for the legal text. Ms. Belbeck added that the conditions
included in the agreement came from the Planning Commission recommendations.

Councilmember Franich asked for ways to mitigate the loss of trees. City Attorney Angela
Belbeck explained that the development agreement could contain civil penalties, but not
criminal. Any amount could be imposed as long as the developer agrees to the terms.

Ms. Kester described the code requirement for tree protection / retention during construction.
She said that trees could still be lost even though every precaution is taken. Councilmember
Payne said he would like to see language similar to that in the City of Lakewood’s code for tree
replacement in addition to a financial penalty.

Mayor Hunter questioned whether the trees to be retained have been assessed for disease.

Councilmember Kadzik also voiced a desire to save the trees, asking how we learned from past
mistakes such as the trees lost at the Home Depot site and how we can prevent those types of
mistakes from happening again. Ms. Kester responded that it can be monitored through certified
arborist reports, stamped surveyors’ reports, topographic maps, and vigilant monitoring and site
inspections. She added that prior to any tree removal or excavation the chain link fence will be
placed around the trees that are to be retained.

Councilmember Payne referred to Exhibit C of the development agreement which is an
inventory of trees on the property, and asked if there was another way to determine which trees
are to remain. Ms. Kester said that the updated development agreement contains a key with a
column that indicates the trees to be saved.

Planning Director Tom Dolan said it would be important for Council to state the intent for the
tree retention on this project, whether it's 38% of the healthy trees or 38% of all trees on the
site. He said an arborist report could indicate that many of the trees are not healthy and need to
be removed. Council needs to state whether unhealthy trees that are supposed to be retained
must be replaced at a certain ratio or monetary consequences.

Councilmember Payne responded that from his perspective it is 38% of all trees, not just healthy
trees. Ms. Kester brought attention to language in the development agreement that defines a
significant tree as a healthy tree, the same as in city code. The development agreement calls
out that 38% of the healthy trees are to be saved; the key shows which those are, assuming
these trees meet the definition of healthy. There would be civil penalties or replacement
requirements for trees that should be retained but are not.

Bill Conklin — 8904 Franklin Avenue. Mr. Conklin asked if the issue is just the comprehensive
plan amendment, or just the trees. He was told that it is about the comp plan amendment, the
trees, and the buildings. Mr. Conklin said that the issue is the comprehensive plan amendment,
not this development; once you change the comprehensive plan you've changed it for all
developments. He asked if the comprehensive plan is changed and the development agreement
is adopted if you can go back to the old comprehensive plan or if this would be the designation
from this day forward.

Ms. Kester explained that this comprehensive plan amendment is conditioned by the
development agreement and if approved, the land use designation would change, but the only
development allowed on this site is what's based on the development agreement. If it's not built,
then no other development could occur on the site.
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Mr. Conklin asked why the city is giving an exemption to this developer for this property which
is a gateway to the city and could set a precedent. Ms. Kester responded that this is a
legislative action so it does not set legal precedent; these are specific conditions attached to a
land use map amendment for this site. Mr. Conklin then said the comp plan amendment seems
to open the door to be requested again. He said that the City Council is the steward of the future
and asked if this is what they want in their neighborhood; if it is fitting for Gig Harbor. He said
that Council has a huge responsibility and he praised what has been done, but said this feels
completely out of scale for this site.

Carl Halsan — Agent for the Property Owner. Mr. Halsan addressed the conversation regarding
saving trees. He said that his clients would agree to adding language to the development
agreement to give it more “oomph” and stressed that it is their intent to save every tree on the
submitted drawings. He referred to a sheet in the packet that illustrates the drip line of the
retained trees. He said they are familiar with temporary fencing to protect trees, adding that
short of posting an armed guard, they aren’t sure what else they can do. He also said that the
Lakewood landscape language requirements are okay. He then addressed the question of
whether the trees are healthy; he explained that the arborist report is something that will occur
in the next phase of development. He explained that the tree survey, topographic survey, and
boundary survey have been melded together and should help to prevent what happened at
Home Depot. He then referred to sheet 8 of the packet showing the preservation of the
Madronas along Grandview.

Councilmember Franich asked Council to take a look at the legend of trees to determine the
location of those which will lose their leaves during the fall and winter months. He said that the
Comprehensive Plan is a land use document and confusing it with a development agreement is
a fatal flaw; we should be looking at it to see if the conditions in the area justify the land use
change.

Councilmember Payne asked the city attorney to speak to Section 16 of the Development
Agreement. Ms. Belbeck explained that there are two changes in paragraph ‘B’ of significance.
The first is to make the agreement consistent by allowing two years to apply for the rezone. The
second change gives Council the ability to return the property back to its current designation if
the applicant doesn’t apply or isn’t successful in obtaining a rezone after the two year period.

Ms. Kester asked for direction on the term of the agreement and was directed to make it the
longest option available, twenty years.

2. Second Reading of Ordinance — Water Utility Rate Increase. David Rodenbach
gave an overview of the rate increase, and explained that no changes have been made
since the first reading.

Councilmember Franich asked if higher connection fees would affect the rate increase.
Mr. Rodenbach said that in the past we have used connection fees for our coverage
requirement in the bond market, but we now must demonstrate that we can cover the
bond debt service with zero connections which is 125% of the highest outstanding debt
service requirement over the term of the bonds. This is reviewed every year during the
budget process; we have to demonstrate three years of debt coverage based on rates
only. If the bond ordinance being drafted by Bond Counsel allows connection fees to be
included down the road, the debt may be reduced.
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Councilmember Young pointed out that it would be based more upon the increased
income from additional connections at the new rate than the connection fees
themselves. Mr. Rodenbach clarified that Council has the option to lower rates in the
future as long as the city can meet the debt service with rates.

Councilmember Franich then asked for backup documentation for why the Harborview
Waterline Project went from 1.4 million to 1.9 million. Mr. Rodenbach responded that he
doesn’t have that information but said that in the last rate study the focus was on the
sewer fund and the water fund was kept low to minimize the effect on the customers.
These proposed increases are a result of keeping the rates low in the past; hopefully
after the next three years there won'’t be a need for large increases.

3. Second Reading of Ordinance — Sewer Utility Rate Increase. David Rodenbach
gave an overview of the proposed rate increase in sewer rates over the next three
years.

4. Second Reading of Ordinance — Stormwater Utility Rate Increase. David
Rodenbach then gave an overview of the proposed rate increase of 3% in storm
drainage fees in the next three years.

Councilmember Franich again asked for clarification on the reason that the Harborview
Drive Waterline went from 1.4 to 1.9 million. He voiced concern that project costs are
“thrown around” without any documentation.

Councilmember Ekberg answered that the initial amount was to replace the pipe to
Novak and now the plan is to extend the line to Rosedale. Public Works Director David
Stubchaer further explained that the 1.4 million was only construction cost and the 1.9
million encompasses the total project cost of design, materials testing, project
management and construction. He pointed out that the three yearly 10% increases in
water rates did not go up due to this water line replacement. To address the concern
that project costs are not as clear as could be he said that he has developed a template
for future projects that breaks down the costs in an easier to understand format. He said
that the outfall project uses this template.

Mayor Hunter added that as a project develops, costs go up. The old waterline on
Harborview Drive is in such bad shape that you can’t lay one next to it without risking
failure in the existing line. This job will now require additional engineering to address
this.

City Administrator Rob Karlinsey explained that the project does change the bond
amount but it doesn’t dramatically change the debt service as it’s over 20 years. That is
why we are able to fit it into the rate increase. He asked Council to remember that the
recommendation to replace the waterline came in late in the budget process as a result
of the break in August and the realization that waterline replacement has become a top
priority.
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MOTION: Move to adopt Ordinance No. 1178 increasing monthly water utility rates.
Kadzik / Payne — unanimously approved.

Councilmember Franich said he cannot support the tremendous sewer rate increase.

Councilmember Young said he will support the sewer increase because the costs will
actually go up and the rate payers would pay significantly more if it's not done now. The
city has grants in place that will be jeopardized without this.

Councilmember Payne concurred with Councilmember Young and said he shares
Councilmember Franich’s frustration; he doesn’t want to see these precipitous rate
increases either, however because the rates have been pushed off for too many years
we are left with a system on the brink of disaster.

MOTION: Move to adopt Ordinance No. 1179 increasing sewer rates.
Kadzik / Payne — five voted in favor. Councilmember Franich voted no.

MOTION: Move to adopt Ordinance No. 1180 increasing storm water utility rate.
Kadzik / Payne — unanimously approved.

NEW BUSINESS:

1. Skansie Ad Hoc Committee Maritime Pier Feasibility Report. Rob Karlinsey
explained that the Skansie Ad Hoc Committee provided a series of recommendations
for Skansie Park and Jerisich Dock last year and Council asked for a feasibility report
for a maritime pier at this location. He said that Peter Katich, Senior Planner will provide
the technical aspects of the report and after the first of the year Council will be asked to
decide on an overall plan for the parks.

Peter Katich introduced Jay Spearman, Spearman Engineering, and members of the
feasibility committee Guy Hoppen and Paul Conan. He explained that the feasibility
study encompasses three separate elements: a pier and float system proposed for the
southerly shoreline frontage of the Skansie Brothers Park; an expanded use of the
reconfigured seasonal float currently used during the Maritime Gig Festival located on
the central shoreline frontage of the Jerisich Dock; and a seventy-foot extension of the
existing transient moorage facility located on the northerly shoreline frontage of Jerisich
Dock. He gave an overview of each element.

Mr. Katich explained that mitigation would have to be directly related to the impacts
associated with this project rather than using improvements at Eddon Boat or Austin
Estuary. He said that every shoreline project has the same requirements and so you
have multiple parties searching for mitigation sites; a good approach is to look at
property you already own to match features impacted. He said competing interests at
the Skansie site make it a challenge.
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Mr. Katich was asked to elaborate on parking. He explained that four parking stalls have
been identified in the study to be provided for the over-water pier. The City Code
doesn’t require parking for temporary moorage facility as opposed to an established
marina. He noted that the study was developed to provide a range of development
options.

Councilmember Young voiced appreciation for the work done by the committee, adding
that due to the economic conditions, he doesn’t foresee adding moorage at this site for
quite some time, but it's good to have a plan in place.

2. Resolution - Pierce Conservation District Stream Team Proposed Assessment.
Senior Engineer Jeff Langhelm presented the background information for the city to
annex into the Pierce Conservation District. He explained that this partnership would
provide the city assistance with many required tasks, some of which would help meet
the objectives of capital improvement projects. Once in the district, the city would also
have opportunities for educational and environmental stewardship grants, as well as
future opportunities with the Governor’s Puget Sound Regional Partnership. Mr.
Langhelm continued to describe the savings that could be realized through this
partnership, noting that the recently annexed parcels already pay the conservation
district assessment. He introduced Monty Mahan, Director, and other staff from the
Conservation District.

Councilmember Ekberg asked who controls the rates and the possibility of withdrawing
at a later date. Mr. Langhelm responded that tonight’s proposed assessment is for one
year and if successful, it will come back for renewal. He asked Mr. Mahan to address
the other question.

Director Monty Mahan explained that the maximum that the Conservation District can
assess per parcel is $5. There is a provision for an additional $.10 per acre for those
over an acre, but it has never been exercised. He said it would take a change in state
law to amend the assessment.

Councilmember Franich asked for clarification on the projected savings. Mr. Langhelm
responded that the savings are based upon how much staff time will be saved in 2010
by the tasks described being completed by the Conservation District. He gave several
examples of items that would normally be required of one or more city staff.

Councilmember Franich asked Mr. Mahan for a breakdown of the Conservation District
Budget. Mr. Mahan responded that the budget fluctuates based upon grants; last year
the total budget was approximately 1.5 million, approximately ¥2 which goes towards
internal salaries and the rest to external projects. He described the two different types of
assistance: the coordinated Stream Teams that help jurisdictions throughout the county
with their NPDES requirements; and the second is access to project funding either
internally through the Conservation District or grant funding through the Greater
Tacoma Community Foundation for conservation of natural resources. The benefits to
the jurisdictions will depend on the funding opportunities available and their staff will

Page 9 of 13



Consent Agenda - 1
Page 10 of 13

work closely with the jurisdictions to make sure priorities are addressed. He addressed
the process to both join the Conservation District and to authorize the assessment.

Councilmember Kadzik asked if the Stream Team could assist with the Garr Creek
Tributary Study. Mr. Mahan explained that the Stream Team'’s core competency is re-
vegetation projects which involve a large technical component as well as public
involvement.

Councilmember Franich voiced opposition to the amount of bureaucracy and said even
though its only $5 he isn’t convinced we will realize the savings.

Councilmember Ekberg pointed out that because it's a one-year commitment it would
be easy to re-evaluate. He said he thinks it is a benefit to the citizens and the small
amount of money will save staff time.

MOTION: Move to approve Resolution No. 813.
Ekberg / Kadzik — five voted in favor. Councilmember Franich voted no.

3. Resolution — Community Development Fee Schedule Update. Public Works
Director David Stubchaer presented information on the annual update of the Community
Development Fee Schedule. He pointed out a correction on one of the fees and turned
it over to Building Official / Fire Safety Manager Dick Bower. Mr. Bower gave an
overview of the building and fire fees which he said are based upon cost recovery. He
addressed Council questions regarding the fees.

Councilmember Franich said he disagrees with charging for fire investigations, which he
believes should be a service to the citizens for the taxes they pay.

MOTION: Move to approve Resolution No. 814.
Young / Kadzik — five voted in favor. Councilmember Franich voted no.

4, WWTP Outfall Extension Project — Construction Bid Award. City Engineer
Steven Misiurak presented the background information to award the construction of the
Wastewater Outfall Extension.

Rob Karlinsey stressed that this is a big deal, a moment in history and brought to
Council for approval only after the rate increases were adopted.

Councilmembers congratulated Mr. Misiurak who said that he has been working on this
for ten years.

MOTION: Move to authorize the Mayor to execute the Public Works Contract with
Advanced American Construction, Inc., for the Wastewater Treatment
Plant Outfall Extension Project in the amount of $6,157,954.68, and
authorize the City Engineer to approve expenditures up to $50,000 to
cover any cost increases that may result from contract change orders for
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extra work and differences between estimated bid quantities and actual
guantities measured for payment.
Ekberg / Conan - five voted in favor. Councilmember Franich voted no.

5. Public Hearing and First Reading of Ordinance — 2010 Proposed Budget.
Finance Director David Rodenbach presented the background information on this
agenda item. He described four items that have changed since the first draft of the
proposed budget:
1. $80,000 was left in the Arts Capital Fund with the proviso that it would not be
spent in 2010.
2. $20,000 for Art Grant Funding was removed.
3. Harborview Drive Watermain Replacement Project increased from 1.4 to 1.9
million.
4. Personnel changes resulting in a reduction in 5.5 FTEs and the move to the
AWC HealthFirst Plan benefit package.

He said that these changes result in a budget of $52,851,520.00. This is a 2.8 million
increase over 2008 due to the WWTP, Outfall, and Harborview Drive Waterline projects.

Mayor Hunter opened the public hearing at 8:47 p.m. No one came forward to speak
and the hearing closed. This will return for a second reading at the next meeting.

STAFEF REPORT:

Rob Karlinsey gave an update of the meetings calendar to include an Operations
Committee meeting at 3:00 p.m. and an Intergovernmental Affairs Committee meeting
at 5:30 p.m. tomorrow.

David Stubchaer announced that it would be his last Council Meeting, saying it has
been a pleasure serving as the Gig Harbor Public Works Director and read a list of
accomplishments that occurred during his service over the past 18 months.

Rob Karlinsey said that Mr. Stubchaer has been a great help in process improvements,
saying if we could afford to keep him we could use the help. He wished him well.

Councilmember Ekberg said that these are tough times and commended Mr. Stubchaer
for his professional demeanor in carrying out his duties when he knew his job had been
eliminated. The other Councilmembers agreed.

PUBLIC COMMENT: None.

MAYOR’'S REPORT / COUNCIL COMMENTS:

Councilmember Payne mentioned the Tangadoe project, asking if there are options to
address the timing issues. Rob Karlinsey said that the city is trying to be as solution-
oriented as possible. The approved site plan is for a building and marina, but they only
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wish to construct the marina. He asked Planning Director Tom Dolan to address the
issue.

Mr. Dolan explained that the major issue is a way to provide 12 parking stalls for a
marina consistent with city code. It appears they would have to amend the shoreline
and site plan permit and variances to reduce the amount of landscaping / screening.
The entire permit is ready for pick up, but they can only obtain financing for the marina.
They have determined that the development without the building is preferred, but
separating it out before the fish window is problematic. One suggestion is a
development agreement that would allow construction of the marina to begin with the
understanding that they would seek resolution to the permitting. He explained that City
Attorney Angela Belbeck is working with their attorney to identify potential risks.

There was discussion on how screening the parking would also screen the view, public
access and whether the city needs to readdress the prominent parcel requirements.

Rob Karlinsey said that we want to help them achieve the goal of building a marina only
but unfortunately the site plan requires the building as well. To be under construction by
January they would have to operate under the existing site plan and so a development
agreement would perhaps allow alternatives such as a code change or variance to allow
them to only build the marina.

Angela Belbeck responded to a question about language in the development agreement
stating that a building would never be allowed. She said that problem is they could
begin construction on the marina, but it wouldn’t be operational until the building is
constructed because the parking is part of the building on the approved site plan. A new
permit approval would be required for them to utilize surface parking. If they aren’t
allowed to do surface parking, they would agree in the development agreement to move
ahead with the building.

Councilmember Franich voiced concern with the staff and attorney time being spent
working on a development agreement. Mr. Dolan said the newly adopted fees would
charge $1500 plus attorney’s fees for a development agreement.

Councilmember Payne said protecting the view corridor and providing public access on
this site would benefit the community. He said Tangadoe signed an agreement not to
sue the city and this is an opportunity to benefit everyone.

Mr. Karlinsey said that a meeting is scheduled for tomorrow to discuss options;
something may be coming back on December 14th for Council consideration.

ANNOUNCEMENT OF OTHER MEETINGS:

1. Civic Center Furlough Day Wed. Nov. 25"

2. Civic Center Closed for Thanksgiving Holiday: Thu. Nov. 26™ and Fri. Nov. 27™.
3. Operations Meeting: Tues. Nov 24th at 3:00 p.m.

4. Planning / Building Committee: Mon. Dec 7" at 5:15 p.m.
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5. Intergovernmental Affairs Committee: Tue. Nov 24th at 5:30 p.m. Mon. Dec 14"
CANCELLED

ADJOURN:

MOTION: Move to adjourn at 9:19 p.m.
Young / Conan — unanimously approved.

CD recorder utilized:
Tracks 1001 — 1058

Charles L. Hunter, Mayor Molly Towslee, City Clerk
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Washington State
Liquor Control Board

November 20, 2009

The Honorable Mayor
City of Gig Harbor
3610 Grandview Street
Gig Harbor, WA 98335

Dear Maybr:

The Washington State Liquor Control Board will begin a search for a manager for the
Contract Store #608 in your area. Contract Store #608 is one of the new stores approved
by the Legislature this past session. This process should take about 80 days.

A location has not been determined at this time. Since this may be of interest to area
residents, we are notifying you in advance.

We will advertise this business opportunity in the local paper and in the nearest
metropolitan paper for two weeks beginning Sunday, November 20, 2009. We also will
post a notice on the Liquor Control Board website: www.lig.wa.gov

If you have questions, please contact Jonathan Harkness, District Manager, at
273-670-0007 or by mail at PO Box 43081, Olympia, WA 98504-3081. You can also
email him at jch@liq.wa.gov.

Sincerel
0 al
Director

Retail Services

Cc: Jonathan Harkness, District Manager
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C091080-2 WASHINGTON STATE LIQUOR GONTROL BOARD DATE: 12/06/2009
LICENSED ESTABLISHMENTS IN INCORPORATED AREAS CITY OF GIG HARBOR
(BY ZIP CODE) FOR EXPIRATION DATE OF 20100331
LICENSE
LICENSEE BUSINESS NAME AND ADDRESS NUMBER PRIVILEGES

THAI HUT THAI CUISINE LLC THAI HUT THAI & ASIAN CULSINE 078469 BEER/WINE REST - BEER/WINE
4116 HARBORVIEW DR
GIG HARBOR WA 98332 1080

FENCO (USA), ING. CIGAR LAND, GIG HARBOR 087024 BEER/WINE SPECIALTY SHOP
11430 51ST AVE NW STE 103
GIG HARBOR WA 98332 7897

MI CHA KIM, INC. GIG HARBOR CHEVRON 072786 GROCERY STORE - BEER/WINE
5006 PT FOSDICK DR NW
GIG HARBOR WA 98335 0000

THE INN AT GIG HARBOR, L.L.C. THE INN AT GIG HARBOR 358941 HOTEL
3211 56TH ST NW
GIG HARBOR WA 98335 0000

MCKENZIE RIVER RESTAURANTS, IN BRIX 25 RESTAURANT 074950 SPIRITS/BR/WN REST LOUNGE +
7707 PIONEER WAY OFF-PREMISES SALE WINE
GIG HARBOR WA 98335 1132

RESTAURANTS UNLIMITED, ING. FONDI 403079 SPIRITS/BR/WN REST SERVICE BAR
4621 POINT FOSDICK DR NW OFF-PREMISES SALE WINE
GIG HARBOR WA 98335 1707

LELE@GIG HARBOR, ING. LELE@GIG HARBOR 404730 SPIRITS/BR/WN REST LOUNGE +
4747 PT FOSDICK DR NW STE 200
GIG HARBOR WA 98335 2312



Consent Agenda - 3b
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WASHINGTON STATE LIQUOR CONTROL BOARD
License Division - 3000 Pacific, P.O. Box 43075
Olympia, WA 98504-3075
Customer Service: (360) 664-1600
Fax: (360) 753-2710
Website: www.liq.wa.gov
TO: MOLLY TOWSLEE, CITY CLERK ] : DATE: 12/03/09

RETURN TO:

RE: APPLICATION IN LIEU OF CURRENT PRIVILEGE

UBI: 602-829-976-001-0001 APPLICANTS:

License: 403430 - 1U County: 27
Tradename: SIP AT THE WINE BAR & RESTAURANT GIG HARBOR WINE CELLAR'S, LLC
Loc Addr: 4793 POINT FOSDICK DR NW #400 '

GIG HARBOR WA 98335-2315 SCELZI, LANE HOOVER
: 1965-01-02
Mail Addr: 1011 NE HIGH ST STE 102
ISSAQUAH WA 98029-7402

Phone No.: 425-391-6612 X-*816 KAREN LAWLER

Privileges Upon Approval:
SPIRITS/BR/WN REST LOUNGE +

As required by RCW 66.24.010(8), the Liquor Control Board is notifying you that the above has
applied for a liquor license. You have 20 days from the date of this notice to give your input on
this application. If we do not receive this notice back within 20 days, we will assume you have no
objection to the issuance of the license. If you need additional time to respond, you must submit a
written request for an extension of up to 20 days, with the reason(s) you need more time. If you
need information on SSN, contact our CHRI Desk at (360) 664—1724. ‘

1. Doyouapprove of applicant ? . ... e Y|_E:s| ﬁ
2.Doyouapprove of location ? ......... ..o i i S 10O
3. If you disapprove and the Board contemplates issuing a license, do you wish to

request an adjudicative hearing before final actionis taken?. ........... ... ..ol O O

(See WAC 314-09-010 for information about this process)

4. If you disapprove, per RCW 66.24.010(8) you MUST attach a letter to the Board - |
detailing the reason(s) for the objection and a statement of all facts on which your

objection(s) are based.

DATE ] SIGNATURE OF MAYOR,CITY MANAGER,COUNTY COMMISSIONERS OR DESIGNEE

C091060/LIBRIMS




Consent Agenda - 3b
Page 2 of 2

SPIRITS, BEER, WINE Only

Notice to local authorities: The purpose of this attachment is to provide further information to you regarding
the type of business being practiced at the proposed location. This is a pilot program still in the testing stage.
If you have any questions or concerns, please contact Sharon 4. Hendricks, Manager at (360) 664-1619 or
e-mail sah@lig.wa.gov.

Liquor License No.: 4634307 U

Trade name: ggp At The W{m/

SPIRITS/BEER/WINE RESTAURANT QUESTIONS (do not ask for nightciubs):

4 What is the primary focus of your business? Dining restaurant

ik

= & & ¥

What will your business hours be? 7 days wk 4:30 — 11:30 pm

During what times/days do you plan on offering full meal service? dinner service 5-10pm

If you are going to have any entertainment, describe what types of entertainment you are
planning to provide? No

On what days and times do you intend to provide this entertainment? N/A

Will the entertainment be live or recorded? N/A  Will it be amplified?

Will your business have a dance floor, stage or other type of entertainment area? N/A
Will persons under 21 years of age be allowed in the restaurant bortion-of your premises?

No minors at all times (If winor restriction is requested inform the applicant that: “The minor
restriction includes employees as well as customers.”)

(If Service Bar wants any added activities their fees will automatically be increased from $1,000 to $1,600.)

= Do you intend to restrict minors from any portion of your premises? See above If so, during
what times and in what portions of the premises?

Will a cover charge or an admission fee be charged for entry into your business? No




Consent Agenda - 4
Page 1 of 6



Consent Agenda - 4

e Increases the hourly rate for associates from $170 per hour to $180 per hour ($#9®? of 6
A2)

o Corrects minor errors in the original agreement
All of the above changes are shown as revisions in the attached proposed addendum.

The term of the agreement shall remain unchanged; it shall remain in effect until terminated by
either party. Either party may terminate the agreement with 60 days written notice

Background:

In 2008 the City conducted a public request for proposals process for its City Attorney
services. Approximately 14 firms and/or attorneys responded to the request. As a result of an
initial scoring process, six firms were selected for a first round of interviews, and then three
finalist firms were selected for follow up interviews. Local residents, staff, the Mayor, and
several City Council members participated in the interview process. As a result of the
selection process and at its December 1, 2008 public hearing, the City Council selected the
law firm of Ogden Murphy Wallace (OMW) to represent the City for City Attorney and other
legal services. The City Council subsequently directed staff to negotiate an agreement for
legal services and bring it back for Council approval. Now that almost a year has passed, the
above proposed amendments are being brought forward for City Council consideration.

FISCAL CONSIDERATION

Sufficient funds are allocated in the 2010 budget.

BOARD OR COMMITTEE RECOMMENDATION

N/A

RECOMMENDATION / MOTION

Move to: Authorize the Mayor to execute the amended agreement for legal services with
Ogden Murphy Wallace.



ADDENDUM NO. 1
TO
AGREEMENT FOR LEGAL SERVICES

THIS ADDENDUM NO. 1 modifies that certain Agreement for Legal Services dated
January 7, 2009 (the “Agreement”) entered into between the CITY OF GIG HARBOR, a municipal
corporation of the State of Washington (the “City"), and the law firm of OGDEN MURPHY
WALLACE, P.LL.C. ("OMW").

WHEREAS, the City and OMW entered into the Agreement in order to provide for the
terms associated with OMW’s provision of legal services to the City; and

WHEREAS, Section A of the Agreement establishes the rates that OMW charges to provide
those legal services; and

WHEREAS, while the rates for Basic Services will remain the same, OMW desires to
correct the rate for Associates when providing Additional Services; and

WHEREAS, OMW also desires to add a rate category for law clerks, add a provision for
reimbursable services within the Additional Services section, and clarify that legal services in
connection with labor arbitrations and labor negotiations are included in the Additional Services
section;

NOW, THEREFORE, for and in consideration of the terms and conditions set forth below,
the parties agree as follows:

1. Amendment to Section A - Rates and Services. Section A of the Agreement is amended to
read as follows:

A. Rates and Services. OMW will serve as the City Attorney for the City,
performing the duties and functions of the office as defined by Title 35A RCW and
the ordinance of the City.

1. Basic Services. OMW will provide basic services set out in this
section at the rate of $180 an hour (“Basic Service Fee”). The Basic Service Fee
would apply to up to ninety (90) hours per month for the following services:

a. Preparation for and attendance at two monthly regular meetings of the City
Council, additional Council meetings, meetings of the Planning
Commission or other boards and commissions as requested by the City.

b. Routine consultation with City staff or officials as requested by the City for
items not included as Additional Services below, preparation and legal

{ASB744876’.DOC;1\00008.900000\ }
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Molly Towslee, City Clerk Page 6 of 6
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A

1 warpof PenMet Parks

CTHE MARITIME CITY" Gig Harbor, Washington

INTERLOCAL AGREEMENT BETWEEN THE CITY OF GIG HARBOR AND THE
PENINSULA METROPOLITAN PARK DISTRICT

THIS IS AN INTERLOCAL AGREEMENT made and entered into, pursuant to the
Interlocal Cooperation Act, Chapter 39.34 of the Revised Code of Washington, by and
between the City of Gig Harbor (the "City"), an optional code, non-charter municipal
corporation, and Peninsula Metropolitan Park District ("PenMet Parks"), a municipal
corporation, (collectively referred to as the "Parties"), relating to the operation of a Joint
Recreation Program.

WHEREAS the City of Gig Harbor adopted the 2001 City of Gig Harbor Comprehensive
Parks, Recreation and Open Space Plan that encourages joint ventures and
partnerships; and

WHEREAS it is an adopted goal of PenMet Parks "To provide park and recreation
opportunities for our constituents through partnerships with Peninsula School District,
City of Gig Harbor, Pierce County, Washington State, Key Peninsula Metropolitan Park
District, and other public agencies or private organizations;” and

WHEREAS there is a need for additional recreation services within the geographic
boundaries of the City of Gig Harbor and PenMet Parks, the boundaries of which are
limited to the Gig Harbor Peninsula and are complementary and exclusive from each
other at this time, except in the Pt. Fosdick neighborhood within the city limits; and

WHEREAS the City of Gig Harbor and PenMet Parks each desire to provide the citizens
of their respective jurisdictions enhanced opportunities for recreation and park services;
and

WHEREAS it is in the public interest that the Parties cooperate to provide resources to
provide efficient, cost-effective delivery of recreation service; and

WHEREAS each of the Parties is a public agency within the meaning of Chapter 39.34
RCW, and citizens of both park jurisdictions customarily use parks within both districts
without respect to jurisdictional boundaries and without fee for general use; and

WHEREAS both parties acknowledge that they independently have the powers,
privileges or authority to perform the activities described herein, but choose to perform
them jointly, to the extent described in this Agreement;

NOW, THEREFORE, pursuant to Chapter 39.34 RCW, the City of Gig Harbor and
PenMet Parks agree as follows:

Page 1of7 InterlocalAgreementCityGH-PenMetParks091124.doc
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The Peninsula Recreation Program is a comprehensive program providing recreational
opportunities in the arts, athletics, travel, life-long learning, and special events for youth,
adults, and seniors.

The City of Gig Harbor and PenMet Parks will cooperate to provide the services of the
Peninsula Recreation Program to citizens of both entities as described below.

For the purposes of this agreement the Executive Director of PenMet Parks or his or her
designee shall be the administrator of the activities of the Peninsula Recreation
Program supported by this agreement.

1.1 PenMet Parks will coordinate the development and distribution of the Peninsula
Recreation Guide to citizens of the City and PenMet Parks.

1.2 PenMet Parks with the Peninsula Athletic Association will provide administrative
and clerical support for the Peninsula Recreation Program including, but not limited
to producing the Peninsula Recreation Guide, arranging program offerings,
registration of participants, and monitoring program activities.

1.3 PenMet Parks will provide fiscal oversight and administration for the Peninsula
Recreation Program.

1.4 The City will provide classroom space as available for recreation programs.

2. USE OF FACILITIES

The City of Gig Harbor and PenMet Parks share a similar mission to provide
recreational opportunities and maintain recreational facilities they own and operate, and
that it is in the interests of the Parties to develop mechanisms to share equipment and
expertise.

2.1 The Parties will cooperate as reasonably possible to enable each other to schedule
rooms and facilities for use as available for recreation classes, meetings, and
related events.

2.2 The Parties will cooperate as reasonably possible to share maintenance storage
space for equipment, materials, and supplies.

Page 20of7 InterlocalAgreementCityGH-PenMetParks091124.doc
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3. INTERGOVERNMENTAL SERVICES

The City of Gig Harbor and the PenMet Parks share a common interest in providing
governmental programs at the lowest cost, and it is in the interest of the Parties to avoid
duplication of services as well as to increase efficiency in the services currently
provided.

3.1 PenMet Parks will provide professional recreation planning services such as
facilitating program development, marketing, recreation program scheduling.

4. RELATIONSHIP OF THE PARTIES

As each party is an independent governmental entity, no agent, employee,
representative or sub-consultant of a party shall be or shall be deemed to be the
employee, agent, or representative of the other party. In the performance of the work
described herein, each party acknowledges that it has the ability to control and direct
the performance and details of the work performed by its own employees, and the other
party being interested only in the results obtained under this Agreement. None of the
benefits provided by a party to its employees, including, but not limited to,
compensation, insurance, and unemployment insurance are available from the other
party’'s employees, agents, representatives, or sub-consultants. Each party will be
solely and entirely responsible for its acts and for the acts of its officers, agents,
employees or representatives during the performance of this Agreement.

5. MODIFICATION OF AGREEMENT

This Agreement may be amended at any time, but only by the unanimous written
agreement of the duly authorized representatives of the Parties.

6. TERMINATION

This Agreement shall be effective after both parties sign, and will expire on December
31, 2010, but shall be indefinitely extended unless one of the parties sends a written
termination notice to the other party, which must be received by the other party on or
before December 1% of any calendar year. Any Party may terminate this Agreement for
any reason by giving notice to the other Party on or before December 1% of any
calendar year. Said termination shall become effective on January 1 of the subsequent
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year. If this Agreement is terminated as provided in this provision, neither party shBdge 5 of 8
responsible to pay for any invoices for any costs or expenses incurred after the effective
date of termination. Without the written agreement of the other party, neither Party nor
its staff shall commit the program to any contractual obligations that extend beyond
each calendar year. Upon termination of the Agreement, any unexpended funds at the
point of termination will be returned with the exception of any encumbered debt
obligations to close out any program responsibilities.

7. HOLD HARMLESS AND INDEMNITY AGREEMENT

The City agrees to defend, indemnify and save harmless PenMet Parks, its board or
council members, officers, agents and employees, from and against all loss or expense
including, but not limited to claims, damages, injuries, penalties, lawsuits, judgments,
settlements, attorney's fees and costs by reason of any and all claims for injuries,
damages, penalties or other relief based upon the alleged negligence, or wrongful
conduct, of the City, its officers, agents and employees, except for the claims, lawsuits,
judgments, settlements, attorneys’ fees and costs, injuries, penalties and damages
arising from or caused by the sole negligence or wrongful conduct of PenMet Parks, its
officers, agents and employees.

PenMet Parks agrees to defend, indemnify and save harmless the City, its board or
council members, officers, agents and employees, from and against all loss or expense
including, but not limited to claims, damages, injuries, penalties, lawsuits, judgments,
settlements, attorney's fees and costs by reason of any and all claims for injuries,
damages, penalties or other relief based upon the alleged negligence, or wrongful
conduct of PenMet Parks, its officers, employees and agents, except for the injuries,
penalties and damages claims, lawsuits, settlements attorneys’ fees and costs arising
from or caused by the sole negligence or wrongful conduct of the City, its officers,
employees and agents.

Such claims for damages or other relief include, but are not limited to those for personal
or bodily injury including death from such injury, property damage, torts, defamation,
penalties imposed by any agency of the state or federal government for failure to
comply with applicable law in the performance of this Agreement. If the claim, suit or
action involves concurrent negligence of more than one Party, the indemnity provisions
provided herein shall be applicable only to the extent of the percentage of each Party's
negligence. It is further and expressly understood that the indemnification provided
herein constitutes each Party's waiver of immunity under Industrial Insurance, Title 51
RCW, but only for the purposes of this indemnification. This waiver has been mutually
negotiated by the Parties. The provisions of this section shall survive the expiration or
termination of this Agreement.

8. INSURANCE

A. Both Parties shall procure and maintain for the duration of the Agreement, insurance
against claims for injuries to persons or damage to property which may arise from or
in connection with the Parties own work including the work of the Parties agents,
representatives, employees, sub-consultants or sub-contractors.
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B. Before beginning work on the project described in this Agreement, the Parties shall
provide evidence, in the form of a Certificate of Insurance, of the following insurance
coverage and limits (at a minimum):

1. Business auto coverage for any auto no less than a $1,000,000 each accident
limit, and

2. Commercial General Liability insurance no less than $1,000,000 per occurrence
with a $2,000,000 aggregate. Coverage shall include, but is not limited to,
contractual liability, products and completed operations, property damage, and
employers liability, and

3. Errors and Omissions or Professional Liability insurance with no less than
$1,000,000. All policies and coverage's shall be on an occurrence made basis.

C. The Parties are responsible for the payment of any deductible or self-insured
retention that is required by any of the Parties' insurance.

D. Each Party shall be named as an additional insured on each Party's commercial
general liability policy. This additional insured endorsement shall be included with
evidence of insurance in the form of a Certificate of Insurance for coverage
necessary in Section B. The Parties reserve the right to receive a certified and
complete copy of each Party's insurance policy.

E. Each Party's commercial general liability policy must provide cross-liability coverage
as could be achieved under a standard 1S0 separation of insured's clause.

F. Each Party shall request from its insurer a modification of the ACORD certificate to
include language that prior written notification will be given to each Party at least 30
days in advance of any cancellation, suspension or material change to either of the
Parties' coverage.

9. NONDISCRIMATION

In the hiring of employees for the performance of work under this Agreement or any
sub-contract hereunder, the City, Pen Met Parks, or any other person acting on behalf
of the Parties shall not, by reason of race, religion, color, sex, national origin, or the
presence of any sensory, mental, or physical disability, discriminate against any person
who is qualified and available to perform the work to which the employment relates.

10. AUDITS AND INSPECTIONS

The records and documents with respect to all matters covered by this Agreement shall
be subject to inspection, review or audit by each of the Parties during the term of the
Agreement and shall be maintained for a minimum of three years after termination of
this Agreement.
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11. ENTIRE AGREEMENT Page 7 of 8

The Parties agree that this Agreement is the complete expression of the terms hereto
and any oral representations or understandings not incorporated herein are excluded.

12. NON-WAIVER OF BREACH

The failure of either party to insist upon strict performance of any of the
covenants and agreements contained herein, or to exercise any option herein conferred
in one or more instances shall not be construed to be a waiver or relinquishment of said
covenants, agreements, or options, and the same shall be and remain in full force and
effect.

13. RESOLUTION OF DISPUTES AND GOVERNING LAW

Should any dispute, misunderstanding, or conflict arise as to the terms and
conditions contained in this Agreement, the matter shall first be referred to the City
Administrator and the Executive Director who shall attempt to agree upon the term or
provision's true intent or meaning. They may also decide any questions which may
arise between the parties relative to the actual services provided or to the sufficiency of
the performance hereunder.

If any dispute arises between the City and PenMet Parks under any of the
provisions of this Agreement which cannot be resolved by the City Administrator and the
Executive Director or they cannot agree on the outcome of a disputed matter, either
party may submit the matter to the Pierce County Superior Court for resolution. This
Agreement shall be governed by and construed in accordance with the laws of the State
of Washington. The non-prevailing party in any action brought to enforce this
Agreement shall pay the prevailing parties' expenses and reasonable attorney's fees.

14. WRITTEN NOTICE

All communications regarding this Agreement shall be sent to the parties at the
addresses listed on the signature page of the agreement, unless notified to the contrary.
Unless otherwise specified, any written notice hereunder shall become effective upon
the date of mailing by registered or certified mail, and shall be deemed sufficiently given
if sent to the addressee at the address stated below:

City of Gig Harbor Peninsula Metropolitan Parks District
Attn: City Administrator Attn: Executive Director

3510 Grandview St. P.O. Box 425

Gig Harbor, WA 98335 3622 Grandview Street

Gig Harbor, WA 98335

15. ASSIGNMENT
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This agreement is not assignable to any other entity or individual. P#gey8 of 8
assignment of this Agreement by either party shall be void.

16. SEVERABILITY

If any section, sentence, clause or phrase of this Agreement is held to be invalid
or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other section,
clause or phrase of this Ordinance.

IN WITNESS WHEREOF, this Agreement has been executed by each Party on the date
set forth below:

CITY OF GIG HARBOR

Mayor, Charles L. Hunter

Date:

ATTEST:

City Clerk, Molly Towslee

APPROVED AS TO FORM:

City Attorney, Angela Belbeck

PENINSULA METROPOLITAN PARK DISTRICT

President of the Board

Date:
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Page 2 of 14
This proposed study was presented to the Public Works Operation Committee on November gg 2009.

The committee members agreed that this study was needed to determine the health of this system and
recommended moving forward with this consultant services contract.

RECOMMENDATION/MOTION

Authorize the Mayor to execute a contract with Parametrix Engineering in the not to exceed amount of
$11,687.00 for professional services for the Shorecrest Sewer System Drain Field Study, and authorize
the Public Works Director to approve expenditures of up to $1,000 for extra services of Parametrix
Engineering that may result from any necessary changes in the scope of work.
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CONSULTANT SERVICES CONTRACT
BETWEEN THE CITY OF GIG HARBOR AND
PARAMETRIX, INC.

THIS AGREEMENT is made by and between the City of Gig Harbor, a Washington
municipal corporation (the "City"), and Parametrix, Inc., a corporation organized under the
laws of the State of Washington (the "Consultant").

RECITALS

WHEREAS, the City is presently engaged in the evaluation of the Shorecrest Sewer
System Drainfield and desires that the Consultant perform services necessary to provide
the following consultation services; and

WHEREAS, the Consultant agrees to perform the services more specifically
described in the Scope of Work including any addenda thereto as of the effective date of
this Agreement, all of which are attached hereto as Exhibit A — Scope of Work and
Estimated Hours and Fees, and are incorporated by this reference as if fully set forth
herein;

NOW, THEREFORE, in consideration of the mutual promises set forth herein, itis
agreed by and between the parties as follows:

TERMS

1. Retention of Consultant - Scope of Work. The City hereby retains the
Consultant to provide professional services as defined in this Agreement and as necessary
to accomplish the scope of work attached hereto as Exhibit A and incorporated herein by
this reference as if set forth in full. The Consultant shall furnish all services, labor and
related equipment necessary to conduct and complete the work, except as specifically
noted otherwise in this Agreement.

2. Payment.

A. The City shall pay the Consultant an amount based on time and materials, not
to exceed Eleven Thousand Six Hundred Eighty-seven Dollars and Zero Cents
($11,687.00) for the services described in Section 1 herein. This is the maximum amount
to be paid under this Agreement for the work described in Exhibit A, and shall not be
exceeded without the prior written authorization of the City in the form of a negotiated and
executed supplemental agreement. The Consultant's staff and billing rates shall be as
described in Exhibit B — Schedule of Rates and Estimated Hours and Fees. The
Consultant shall not bill for Consultant’s staff not identified or listed in Exhibit A or bill at
rates in excess of the hourly rates shown in Exhibit A, unless the parties agree to a
modification of this Contract, pursuant to Section 18 herein.

{ASB714519.D0OC;1/00008.900000/}
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B. The Consultant shall submit monthly invoices to the City after such services
have been performed, and a final bill upon completion of all the services described in this
Agreement. The City shall pay the full amount of an invoice within forty-five (45) days of
receipt. If the City objects to all or any portion of any invoice, it shall so notify the
Consultant of the same within fifteen (15) days from the date of receipt and shall pay that
portion of the invoice not in dispute, and the parties shall immediately make every effort to

settle the disputed portion.

3. Relationship of Parties. The parties intend that an independent contractor-
client relationship will be created by this Agreement. As the Consultant is customarily
engaged in an independently established trade which encompasses the specific service
provided to the City hereunder, no agent, employee, representative or subconsultant of the
Consultant shall be or shall be deemed to be the employee, agent, representative or
subconsultant of the City. In the performance of the work, the Consultant is an
independent contractor with the ability to control and direct the performance and details of
the work, the City being interested only in the results obtained under this Agreement. None
of the benefits provided by the City to its employees, including, but not limited fo,
compensation, insurance, and unemployment insurance are available from the City to the
employees, agents, representatives, or subconsultants of the Consultant. The Consultant
will be solely and entirely responsible for its acts and for the acts of its agents, employees,
representatives and subconsultants during the performance of this Agreement. The City
may, during the term of this Agreement, engage other independent contractors to perform
the same or similar work that the Consultant performs hereunder.

4, Duration of Work. The City and the Consultant agree that work will begin on
the tasks described in Exhibit A immediately upon execution of this Agreement. The
parties agree that the work described in Exhibit A shall be completed by March 31, 2010;
provided however, that additional time shall be granted by the City for excusable days or
extra work.

5. Termination. The City reserves the right to terminate this Agreement at any
time upon ten (10) days written notice to the Consultant. Any such notice shall be givento
the address specified above. In the event that this Agreement is terminated by the City
other than for fault on the part of the Consultant, a final payment shall be made to the
Consultant for all services performed. No payment shall be made for any work completed
after ten (10) days foliowing receipt by the Consultant of the notice to terminate. In the
event that services of the Consultant are terminated by the City for fault on part of the
Consultant, the amount to be paid shall be determined by the City with consideration given
to the actual cost incurred by the Consultant in performing the work to the date of
termination, the amount of work originally required which would satisfactorily complete itto
date of termination, whether that work is in a form or type which is usable to the City at the
time of termination, the cost of the City of employing another firm to complete the work
required, and the time which may be required to do so.

6. Non-Discrimination. The Consultant agrees not to discriminate against any
customer, employee or applicant for employment, subcontractor, supplier or materiaiman,
{ASB714519.D0C;1/00008.900000/}
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because of race, color, creed, religion, national origin, marital status, sex, sexual
orientation, age or handicap, except for a bona fide occupational qualification. The
Consultant understands that if it violates this provision, this Agreement may be terminated
by the City and that the Consultant may be barred from performing any services for the City
now or in the future.

7. Indemnification.

A. The Consultant agrees to hold harmless, indemnify and defend the City, its
officers, agents, and employees, from and against any and all claims, losses, or liability, for
injuries, sickness or death of persons, including employees of the Consultant, ordamage to
property, arising out of any willful misconduct or negligent act, error, or omission of the
Consultant, its officers, agents, subconsultants or employees, in connection with the
services required by this Agreement; provided, however, that:

1. The Consultant's obligations to indemnify, defend and hold harmless
shall not extend to injuries, sickness, death or damage caused by or resulting from the sole
willful misconduct or sole negligence of the City, its officers, agents or employees; and

2. The Consultant's obligations to indemnify, defend and hold harmless
for injuries, sickness, death or damage caused by or resulting from the concurrent
negligence or willful misconduct of the Consultant and the City, or of the Consultantand a
third party other than an officer, agent, subconsultant or employee of the Consultant, shall
apply only to the extent of the negligence or willful misconduct of the Consultant.

B. It is further specifically and expressly understood that the indemnification
provided herein constitutes the consultant's waiver of immunity under industrial insurance,
titte 51 RCW, solely for the purposes of this indemnification. The parties further
acknowledge that they have mutually negotiated this waiver. The consultant’s waiver of
immunity under the provisions of this section does not include, or extend to, any claims by
the consultant’'s employees directly against the consultant.

C. The provisions of this section shall survive the expiration or termination of this
Agreement.

8. Insurance.

A. The Consultant shall procure and maintain for the duration of the Agreement,

insurance against claims for injuries to persons or damage to property which may arise
from or in connection with the Consultant’s own work including the work of the Consultant's
agents, representatives, employees, subconsultants or subcontractors.

B. Before beginning work on the project described in this Agreement, the
Consultant shall provide evidence, in the form of a Certificate of Insurance, of the following
insurance coverage and limits (at a minimum):

{ASB714519.D0C;1/00008.900000/}
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1. Business auto coverage for any auto no less than a $1,000,000 each
accident limit, and ‘
2. Commercial General Liability insurance no less than $1,000,000 per

occurrence with a $2,000,000 aggregate. Coverage shall include, but
is not limited to, contractual liability, products and completed
operations, property damage, and employers liability, and

3. Professional Liability insurance with no less than $1,000,000. All
policies and coverages shall be on a claims made basis.

C. The Consultant is responsible for the payment of any deductible or self-
insured retention that is required by any of the Consultant’s insurance. If the City is
required to contribute to the deductible under any of the Consultant’s insurance policies, the
Contractor shall reimburse the City the full amount of the deductible within 10 working days
of the City’s deductible payment.

D. The City of Gig Harbor shall be named as an additional insured on the
Consultant’'s commercial general liability policy. This additional insured endorsement shall
be included with evidence of insurance in the form of a Certificate of Insurance for
coverage necessary in Section B. The City reserves the right to receive a certified and
complete copy of all of the Consultant’s insurance policies upon request.

E. Under this Agreement, the Consultant’s insurance shall be considered
primary in the event of a loss, damage or suit. The City’'s own comprehensive general
liability policy will be considered excess coverage with respect to defense and indemnity of
the City only and no other party. Additionally, the Consultant’s commercial general liability
policy must provide cross-liability coverage as could be achieved under a standard ISO
separation of insured’s clause.

F. The Consultant shall request from his insurer a modification of the ACORD
certificate to include language that prior written notification will be given to the City of Gig
Harbor at least 30 days in advance of any cancellation, suspension or material change in
the Consultant’s coverage.

9. Exchange of Information. The City warrants the accuracy of any
information supplied by it to the Consultant for the purpose of completion of the work under
this Agreement. The parties agree that the Consultant will notify the City of any
inaccuracies in the information provided by the City as may be discovered in the process of
performing the work, and that the City is entitled to rely upon any information supplied by
the Consultant which results as a product of this Agreement.

{ASB714519.D0OC;1/00008.900000/}
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10. Ownership and Use of Work Product. Any and all documents, drawings,
reports, and other work product produced by the Consultant under this Agreement shall
become the property of the City upon payment of the Consultant's fees and charges
therefore. The City shall have the complete right to use and re-use such work product in
any manner deemed appropriate by the City, provided, that use on any project other than
that for which the work product is prepared shall be at the City's risk unless such use is
agreed to by the Consultant.

11.  City's Right of Inspection. Even though the Consultant is an independent
contractor with the authority to control and direct the performance and details of the work
authorized under this Agreement, the work must meet the approval of the City and shall be
subject to the City's general right of inspection to secure the satisfactory completion
thereof. The Consultant agrees to comply with all federal, state, and municipal laws, rules,
and regulations that are now effective or become applicable within the terms of this
Agreement to the Consultant's business, equipment, and personnel engaged in operations
covered by this Agreement or accruing out of the performance of such operations.

12. Records. The Consultant shall keep all records related to this Agreement for
a period of three years following completion of the work for which the Consultant is
retained. The Consultant shall permit any authorized representative of the City, and any
person authorized by the City for audit purposes, to inspect such records at all reasonable
times during regular business hours of the Consultant. Upon request, the Consultant will
provide the City with reproducible copies of any such records. The copies will be provided
without cost if required to substantiate any billing of the Consultant, but the Consultant may
charge the City for copies requested for any other purpose.

13. Work Performed at the Consultant's Risk. The Consultant shall take all
precautions necessary and shall be responsible for the safety of its employees, agents, and
subconsultants in the performance of the work hereunder and shall utilize all protection
necessary for that purpose. All work shall be done at the Consultant's own risk, and the
Consultant shall be responsible for any loss of or damage to materials, tools, or other
articles used or held by the Consultant for use in connection with the work.

14. Non-Waiver of Breach. The failure of the City to insist upon strict
performance of any of the covenants and agreements contained herein, or to exercise any
option herein conferred in one or more instances shall not be construed to be a waiver or
relinquishment of said covenants, agreements, or options, and the same shall be and
remain in full force and effect.

16. Resolution of Disputes and Governing Law.

Al Should any dispute, misunderstanding, or conflict arise as to the terms and
conditions contained in this Agreement, the matter shall first be referred to the City
Engineer or Director of Operations and the City shall determine the term or provision's true
intent or meaning. The City Engineer or Director of Operations shall also decide all

{ASB714519.DOC;1/00008.900000/}
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questions which may arise between the parties relative to the actual services provided or to
the sufficiency of the performance hereunder.

B. If any dispute arises between the City and the Consultant under any of the
provisions of this Agreement which cannot be resolved by the City Engineer or Public
Works Director determination in a reasonable time, or if the Consultant does not agree with
the City's decision on the disputed matter, jurisdiction of any resulting litigation shall be filed
in Pierce County Superior Court, Pierce County, Washington. This Agreement shall be
governed by and construed in accordance with the laws of the State of Washington. The
prevailing party in any such litigation shall be entitled to recover its costs, including
reasonable attorney's fees, in addition to any other award.

16.  Written Notice. All notices required to be given by either party to the other
under this Agreement shall be in writing and shall be given in person or by mail to the
addresses set forth below. Notice by mail shall be deemed given as of the date the same
is deposited in the United States mail, postage prepaid, addressed as provided in this
paragraph.

CONSULTANT: City of Gig Harbor
Parametrix, Inc. ATTN: Stephen Misiurak, P.E.
ATTN: John Burk, P.E. City Engineer

4660 Kitsap Way, Ste. A 3510 Grandview Street
Bremerton, WA 98312 Gig Harbor, WA 98335

(360) 377-0014 (253) 851-6170

jpurk@parametrix.com

17. Subcontracting or Assignment. The Consultant may not assign or
subcontract any portion of the services to be provided under this Agreement without the
express written consent of the City. Any subconsultants approved by the City at the outset
of this Agreement are named on Exhibit C attached hereto and incorporated herein by this
reference as if set forth in full.

18. Entire Agreement. This Agreement represents the entire integrated
agreement between the City and the Consultant, superseding all prior negotiations,
representations or agreements, written or oral. This Agreement may be modified,
amended, or added to, only by written instrument properly signed by both parties hereto.

IN WITNESS WHEREOF, the parties have executed this Agreement this
day of , 20 :

{ASB714519.DOC;1/00008.900000/}
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CONSULTANT

By:

Its:
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CITY OF GIG HARBOR

By:
Mayor Charles L. Hunter

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney
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REQUEST FOR PROPOSAL

City of Gig Harbor _
Shorecrest Sewer System and Drainfield Evaluation and Analysis

The City of Gig Harbor is seeking proposals for professional engineering services for the analysis
and evaluation of the Shorecrest Community Sewer System drainfield condition and reserve
drainfield area. This system is owned and operated by the City of Gig Harbor, but is outside city
limits, The system currently consists of 15 sewer collections that pump effluent from individual
S.T.E.P. systems to a gravity sewer main located on Ray Nash Drive. This main flows to a lift
station which pumps the effluent 0.4 miles to a 2.32 acre parcel where the drainfield is located
(Pierce County parcel # 3000700180). The drainfield was designed for 20 single family connections
and constructed in 1983.

The purpose of this study is to assess the overall health of the existing drainfield with 15 connections,
determine the feasibility of allowing the additional 5 connections per the original design, and to help
determine long range costs of operating the system by recommending any improvements or
operational changes to the system. Additionally, an evaluation of the reserve drain field areas for
possible future use is included in this request.

SCOPE OF WORK

PHASE 1 - EVALUATE THE HEALTH AND CONDITION OF THE EXISTING DRAIN FIELD

Measurable Phase Objectives

The objective of Phase 1 is to assess the design and condition of the existing drainfield and
reserve area and based on the evaluation determine whether an additional 5 residences may be
added to the system per the original design. All project deliverables will be in either Microsoft®
Word, Excel, Adobe® pdf, or Autodesk® AutoCAD formats,

Task 1 ~ Project Management

Measurable Task Objective

In coordination with the City of Gig Harbor (City), Parametrix will prepare and manage the budget and
schedule for the evaluation of the existing drainfield. This task will manage the technical scope,
schedule, and budget.

Approach

Parametrix understands the City has a set budget for the project. The project will be managed to
efficiently provide evaluation elements within budget, In addition, the project will be managed to meet
the schedule for delivery of project documents per a schedule agreed to between Parametrix and the City.
The information developed as part of this task will be monthly progress reports, schedule and updates,
project correspondence, and Quality Assurance Plan.

Assumptions

The following assumptions apply to this task:

Proposal December 1, 2069
COG Shorecrest
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¢  One mesting with the City project manager at the start of work to coordinate schedule
requirements, technical requirements, and other significant items that may impact the progress of
the work. The meeting will occur in either the Parametrix TORO office or the City office.
* No project kick-off feam meeting will be required.

+ Project work will commence following the meeting with the City project manager.

¢ Coordination and informational updates with the City project manager will be by telephone
conversation or e-mail.

Deliverables
¢ Monthly update of project schedule tracking the status of phase and task efforts.
e Moathly project report detailing effort and budget expended

Task 2 — Information Gathering

Measurable Task Objective

Parametrix will compile existing system design and operational records.

Approach

Contact appropriate government agencies and obtain system records as available.

Assumptions

The following assumptions apply to this task:

e The City will provide all system records currently in ifs possession. These may include design,
construction, and operations data.

o The City will provide flow data records for sewage lift station and the drainfield dosing tank
pumps,

e The City will provide operational data and procedures for the system and drainfields.

e Parametrix will provide a subconsultant for geotechnical investigation to determine soil types in
the existing and reserve drainfields.

e A diagrammatic site map will be provided of the existing drainfield and reserve areas showing the
location of the drainfields, system components, and any adjacent wetland areas. No wetlands
delineation will be performed.

s Incoordination with the State of Washington Department of Health (DOH), on-site inspection of
the existing drainfield soils and components will be performed. The City will provide support as
requnred for exposing the drainfield trenches and soils, piping, access to the system pumps,
piping, and structures.

¢ Ifclosed-circuit television (CCTV) inspection is required for pipe inspection, the City will
provide support to open the pipes for camera access. If CCTV is required, the project wilt be
“amended to provide additional budget for the work.

Proposal December 1, 2009
COG Shorecrest
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Deliverables

s Copies of all reports and data collected will be provided to the City.
Task 3 — Drainfield Evaluation
Measurable Task Objective

Parametrix will evaluate the existing system components for compliance with original design and current
design criteria.

Approach

Using the information collected in Task 2, Parametrix will evaluate the system components, including the
force main, drainfields, and reserve areas,

Assumptions
The following assumptions apply to this task:

o The current drainfields will be evaluated against original design parameters to determine if there
is capacity for up to 5 additional residences.

e The existing drainfields will be evaluated against current State of Washington DOH Design
Criteria to determine if the existing system has capacity for up to 5 additional residences.

® The reserve drainfield areas will be evaluated against current State of Washington DOHDeSJgn
Criteria to determine if they are suitable for future use.

e The existing sanitary sewer force main will be evaluated based on pumping tests from the Iift
station to the drainfield.

s Byaluation of existing drainfield components and soils will be based on information collected in
Task 2.

‘& Reserve area evaluation will be based on geotechnical reports.
* No utility locates or field survey will be required.
Deliverables
¢ A Technical Letter Report stamped by a professional engineer describing the existing drainfield

and system condition, capacity, reserve drainfield area availability and capacity, and evaluation of
potential system expansion.

gask 4t_- Review Current Operation of the System and Make Recommendations for Future
peration

Measurable Task Objective

Parametrix will evaluate the existing system structures, pumps, and components, current operating
procedures and make recommendations for system improvements as appropriate.

Proposal Decenmber 1, 2009
COG Shorecrest
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Approach

Parametrix will evaluate the system components, including the force main and drainfields, compare
operations with evaluations performed in Task 3 and recommend any system improvements including
those which may be necessary for additional system users.

Assumptions
The following assumptions apply to this task:
¢ The City will provide operational procedures and data.

¢ Recommended changes will include products designed to improve or extend the life of the
system,

o Cost estimate(s) will be order of magnitude for comparisons and not for use in any future
construction estimates.

Délivembles

® A Technical Letter Repoit signed by a professional engineer outlining proposed expansion or
improvements to the existing system. The report will include product recommendations and
operational changes.

Proposal December 1, 2009
COG Shorecrest
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PROJECT: CITY OF GIG HARBOR, WASHINGTON
CLIENT: Shorecrest Sewer System Drainfield Evaluation

PMX# BILLNG Project | Project Proect
MULTPLIER: STAFFL \ranager Eng‘?:eef Design | GADD | coknar
TOTAL |  TOTAL
pHase] TAsK bra col NA ) ESTIMATED BILL RATES $173.00 | $165.00 | $11500 | $59.00 $84.00 HOURS €osT
1 1 Projec Manag it 3 2 4 8 $682.00
2 Information Galher 2 8 4 14 | $1,588.00
3 Drainfieki System Evaluation 8 24 16 2 50 ] $5,832.00
4 Review and Rec dailons 4 8 k| 13 | $1,684.00
Labor Subtotal at Curront Salary Rates 2 14 40 16 11 83 | §9,764.00
Salary Escalation Est. % complele before next salery increase, 00| Additional Labor Cost
Estimated % of next salary Increase from salary escalation
In-House Expense Item Quantity { Unft Cost]  Unit Direct Cost
Eu
Mileage] 200 $0.65| mie $110.00 $110.00
Photocoples| 200 $0.08 | sheet $18.00 $18.00
Check prints] 20 $1,00 | shest $20.00 $20.00
Flnal Plols $20.00 | sheet
Mise. 50 $400| each $50.00 $50,00
Qutside Expsnses Description Direct Cost $108.00
Other Exponses
Geolechnical Engineer $1,500.00 $1,726.00
Subconsulfants
PROJECT TOTAL $14,687.00
14 A
&

" Approved By 1! ’U{hd(z,( r/} e

{Division Menager}) ..~ K {2dndipa) *

.

{Praject Manager)

File Hame: COGH Shorecrsst Budgelds
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FISCAL CONSIDERATION Page 2 of 3
This program is employee funded. There is no cost to the employer.

RECOMMENDATION / MOTION
Move to: Authorize the approval of the HRA Employer Policy establishing a HRA VEBA
Reimbursement Plan for non-represented employees of the City of Gig Harbor.




Consent Agenda - 7

HRA VEBA Page 3 of 3
Employer Policy

Covering
City of Gig Harbor Non-represented Employees

The City of Gig Harbor (“Employer”) has adopted the HRA VEBA Medical Reimbursement Plan for Public
Employees in the Northwest (*Plan”). Employer shall contribute to the Plan on behalf of all non-represented
employees ("Group”) defined as eligible to participate in the Plan. Each eligible employee must submit a
completed and signed Membership Enrollment Form to become a Plan participant and be eligible for benefits
under the Plan.

Contributions on behalf of each eligible employee shall be based on the following selected funding
sources/formulas:

X  Sick leave, vacation, and other leave cash-outs upon retirement. Eligibility is limited to employees who retire
with leave cash-out rights during the term hereof. Employer contributions shall include the entire cash-out value of all
unused leave days (sick, vacation, personal, etc.) accrued and available for cash-out upon retirement from service per
Employer policy. Separation for any other reason such as termination or resignation will not require leave cash-out to be
deposited in the VEBA account.

[J Sick leave, vacation, personal, and other leave cash-out annually. Eligibility is limited to employees with annual
leave cash-out rights during the term hereof. Employer contributions shall include the entire cash-out value of leave days
(sick, vacation, personal, PTO, etc.) accrued and available for annual cash-out per Employer policy.

X Mandatory employee contributions (no individual elections permitted). The Employer shall change the Group's
compensation package such that eligible employees shall receive additional benefits in the form of VEBA Plan
contributions equal to $480.00 a year ($40.00 a month) which shall be calculated and contributed on a monthly basis and
the employee's salary shall be reduced in an equal amount. Such contributions shall be made on behalf of all Group
employees defined as eligible and shall be considered and referred to as Employer contributions.

[] Excess monthly benefit dollars. Eligibility is limited to employees with excess monthly benefit dollars provided by
Employer. Employer contributions shall include all excess monthly benefit dollars on behalf of such employees.

[J Employer contribution in lieu of medical insurance. Eligibility is limited to employees waiving medical insurance
coverage and providing proof of coverage under another employer-sponsored medical insurance plan. Employer
contributions shall include the amount the Employer would have otherwise paid toward the cost of the waived medical
insurance coverage on behalf of such employee.

X Other. The group shall consist of all full-time non-represented employees (“Group”) employed by the City of Gig
Harbor

The term of this Employer Policy shall be from January 1, 2010 to January 1, 2012 (three years)

Signed for (Employer Name) Date

04/08
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RESOLUTION NO.
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF GIG HARBOR,

WASHINGTON, TO SEGREGATE ASSESSMENTS UNDER LOCAL
IMPROVEMENT DISTRICT NO. 99-01 PURSUANT TO RCW 35.44.410.

WHEREAS, a property owner has submitted written request to segregate the
original assessment on property located within Local Improvement District No. 99-01
attached as Exhibit A; and

WHEREAS, RCW 35.44.410 authorizes City Council to order the segregation of
local improvement district assessments whenever the affected property is subdivided or
otherwise altered by a boundary line adjustment; and

WHEREAS, the revised parcel configuration is shown on the diagram attached
as Exhibit B; and

WHEREAS, RCW 35.44.410 requires that the segregation shall be made as
nearly a possible on the same basis as the original assessment was levied, and that the
sum of the reallocated assessments equal the amount of the original assessment
before segregation; and

WHEREAS, all previously billed installments have been satisfied and the original
assessment is paid current; and

WHEREAS, this segregation will enhance the security of bond obligations
payable from the collection of annual installments by reallocating the unpaid balance to
newly created taxable parcels as assigned by the Pierce County Assessor’s Office; and
now, therefore,

THE CITY COUNCIL OF THE CITY OF GIG HARBOR, WASHINGTON, HEREBY
RESOLVES AS FOLLOWS:
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Segregation shall be made to the assessment roll of Local Improvement District
No. 99-01 that was confirmed and adopted by Ordinance No. 934 on August 11, 2003.

Assessments shall be segregated in accordance with RCW 35.44.410 to real
property located within the boundaries of Local Improvement District No. 99-01 and shall
result in amended assessments as shown in the table attached hereto and incorporated by
this reference as Exhibit C.

The combined sum of the amended assessments shall equal the amount of the

original assessment before segregation.

PASSED by the City Council this ___day of 2009.

APPROVED:

MAYOR, CHARLES L. HUNTER

ATTEST/AUTHENTICATED:

CITY CLERK, MOLLY M. TOWSLEE

APPROVED AS TO FORM,;
OFFICE OF THE CITY ATTORNEY:

BY:

ANGELA S. BELBECK

FILED WITH THE CITY CLERK: 00/00/2009
PASSED BY THE CITY COUNCIL: 00/00/2009
RESOLUTION NO.
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cxhibit A — Segregation Request

o

H;’ARBOR HILL P 253-8561-7009

www.harbor-hill.com
WWW.OTM.COM

November 3, 2009

Rob Karlinsey

City of Gig Harbor
3510 Grandview Street
Gig Harbor, WA 98335

Re: LID No. 99-1

Dear Rob,

Since the adoption of LID No. 99-1, one of the parcels owned by Olympic Property
Group (Tax parcel number 0222-31-1001) has been modified in a number of ways. We
have done several boundary line adjustments and segregations which have resuited in
additional parcels; however these actions did not re-allocate or segregate the LID debt.
We would like to request that the City re-allocate the remaining LID debt amongst the
revised parcels. | have attached two exhibits indicating our proposed re-allocation of
the LID debt, and a map exhibit showing the ariginal parcel and the current parcels.

As one of the “new” parcels has been sold, we will paying off 100% of the re-allocated
debt attributed to Lot 4A (4002-47-0041) as soon as the re-allocation is complete.

Please let me know at your earliest opportunity if we have provided sufficient
information for you to process our request, or if you need additional information.

i look forward to your response. As always, please feel fres to contact me anytime if
you have any guestions.

Sincerely,

L Ol

John Chadwell, P.E.
Senilor Project Manager
Olympic Property Group
A Pope Resources Company

18245 Tenth Ave NE, Poulsbo, WA 98370 Phone: (360) 394-0555

A subsidiary of Olympic Property Group, a Pope Resources company.

Excellence in Northwest Master Planned Communities:
Port Gamble; Port Ludlow; Broadmoor, Seattle; West Hills, Bremerton;
Arbonvood, Kingston; Harbor Hill, Gig Harbor.
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Exhibit B — Revised Parcel Diagram
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RECOMMENDATION/MOTION Page 2 of 7

Approve a Resolution declaring that two parcels owned by City of Gig Harbor, APN 0222308001 and
0222316006, to be rights of way of the City of Gig Harbor.
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RESOLUTION NO. ___

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF GIG HARBOR,
WASHINGTON, DECLARING THAT CITY OF GIG HARBOR OWNED
PARCELS NUMBER 0222308001 AND 0222316006 TO BE RIGHTS OF
WAY OF THE CITY OF GIG HARBOR.

WHEREAS, the City of Gig Harbor is the owner of certain real property, identified by
the Pierce County Assessor’s office as APN 0222308001 and APN 0222316006; and

WHEREAS, the City has determined that, based on the use and the proposed use
of said parcels as a water tank site and a future public restroom respectively, declaration of
the parcels as right of way of the City of Gig Harbor is appropriate; and

WHEREAS, the conditions of approval letter dated September 10, 2008 for the
Cushman Restroom Short Plat (SP 08-0001) required that Lot 2 (APN 0222316006) shall
be designated as right of way once acquired by the City; and

WHEREAS, the City Council has the power to declare parcels as rights of way.
NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF GIG HARBOR,
WASHINGTON, HEREBY RESOLVES AS FOLLOWS:

Assessor Parcel Numbers 0222308001 and 0222316006, which are owned by the
City of Gig Harbor, are hereby declared to be rights of way of the City of Gig Harbor.

RESOLVED by the City Council this day of , 20009.
APPROVED:
MAYOR CHUCK HUNTER
ATTEST/AUTHENTICATED:

CITY CLERK, MOLLY M. TOWSLEE



APPROVED AS TO FORM,;

OFFICE OF THE CITY ATTORNEY:

BY:

FILED WITH THE CITY CLERK:
PASSED BY THE CITY COUNCIL:
RESOLUTION NO.
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Karlinsey, Rob Page 2 of 19

From: Karlinsey, Rob

Sent:  Tuesday, December 08, 2009 8:46 AM
To: ‘Angela S. Belbeck'

Subject: RE: Two Lobbying Contracts

Good catch. We made the change. Thanks.

From: Angela S. Belbeck [mailto:abelbeck@omwlaw.com]
Sent: Thursday, December 03, 2009 6:52 PM

To: Karlinsey, Rob

Subject: RE: Two Lobbying Contracts

Hi Rob. These are based on the old consultant agreement form. While | prefer the updated version (no
notaries, etc.), | can approve these. I'd just note that in section {l.A of both contracts the proviso states
“the City reserves the right to direct the Consultant’s compensated services...before reaching the
maximum amount.” Should that be “terminate” instead of “direct”?

--The Mayor will need to initial the handwritten changes when he executes.

--The agenda bill is fine as is. Let me know if you have any questions or need anything else.

--Angela

From: Karlinsey, Rob [mailto:karlinseyr@cityofgigharbor.net]
Sent: Thursday, December 03, 2009 5:55 PM

To: Angela S. Belbeck

Subject: Two Lobbying Contracts

Angela — | can't recall if I've already sent this to you, but please review the attached Council bill and the
two contracts attached to it. Thanks,

--Rob

12/8/2009
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WASHINGTON STATE SERVICE

CONSULTANT SERVICES CONTRACT
BETWEEN THE CITY OF GIG HARBOR AND
GORDON THOMAS HONEYWELL GOVERNMENTAL AFFAIRS

THIS AGREEMENT is made by and between the City of Gig Harbor, a
Washington municipal corporation (hereinafter the "City"), and Gordon Thomas
Honeywell Governmental Affairs, a limited liability corporation organized under the laws
of the State of Washington located at 1201 Pacific Ave, Suite 2100 Tacoma, WA
98401 (hereinafter the "Consultant").

RECITALS
WHEREAS, the City desires to obtain lobbying services; and

WHEREAS, the City desires that the Consultant perform services necessary to
provide the lobbying services described herein; and

WHEREAS, the Consultant agrees to perform the services more specifically
described in the Scope of Work, including any addenda thereto as of the effective date of
this agreement, all of which are attached hereto as Exhibit A - Scope of Work, and are
incorporated by this reference as if fully set forth herein; and

NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is
agreed by and between the parties as follows:

TERMS
I. Description of Work
The Consultant shall perform all work as described in Exhibit A.
ll. Payment

A. The City shall pay the Consultant an amount not to exceed Thirty-Six
Thousand ($36,000), or Three Thousand ($3,000) per month, beginning January 1,
2010, for the services described in Section | herein. This is the maximum amount to
be paid under this Agreement for the work described in Exhibit A, and shall not be
exceeded without the prior written authorization of the City in the form of a negotiated
and executed supplemental agreement. PROVIDED, HOWEVER, the City reserves the
right to terminate the Consultant's compensated services under the time frame set forth
in Section IV herein before reaching the maximum amount. The Consultant's staff and
billing rates shall be as described in Exhibit B. The Consultant shall not bill for
Consultant’s staff not identified or listed in Exhibit B or bill at rates in excess of the
hourly rates shown in Exhibit B; unless the parties agree to a modification of this
Contract, pursuant to Section XVIIl herein.

10of8
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B. The Consultant shall submit monthly invoices to the City after such services

have been performed, and a final bill upon completion of all the services described in this
Agreement. The City shall pay the full amount of an invoice within forty-five (45) days of
receipt. If the City objects to all or any portion of any invoice, it shall so notify the
Consultant of the same within fifteen (15) days from the date of receipt and shall pay that
portion of the invoice not in dispute, and the parties shall immediately make every effort to
settle the disputed portion.

L. Relationship of Parties

The parties intend that an independent contractor-client relationship will be created
by this Agreement. As the Consultant is customarily engaged in an independently
established trade which encompasses the specific service provided to the City hereunder,
no agent, employee, representative or sub-consultant of the Consultant shall be or shall be
deemed to be the employee, agent, representative or sub-consultant of the City. In the
performance of the work, the Consultant is an independent contractor with the ability to
control and direct the performance and details of the work, the City being interested only in
the results obtained under this Agreement. None of the benefits provided by the City to its
employees, including, but not limited to, compensation, insurance, and unemployment
insurance are available from the City to the employees, agents, representatives, or sub-
consultants of the Consultant. The Consultant will be solely and entirely responsible for its
acts and for the acts of its agents, employees, representatives and sub-consultants during
the performance of this Agreement. The City may, during the term of this Agreement,
engage other independent contractors to perform the same or similar work that the
Consultant performs hereunder.

IV. Duration of Work

The City and the Consultant agree that work will begin on the tasks described in
Exhibit A beginning on January 1, 2010. The parties agree that the work described in
Exhibit A shall be completed by December 31, 2010.

V. Termination

A. Termination of Agreement. The City may terminate this Agreement, for public
convenience, the Consultant's default, the Consultant's insolvency or bankruptcy, or the
Consultant's assignment for the benefit of creditors, at any time prior to completion of the
work described in Exhibit A. If delivered to consultant in person, termination shall be
effective immediately upon the Consultant's receipt of the City's written notice or such date
stated in the City's notice, whichever is later.

B. Rights Upon Termination. In the event of termination, the City shall pay for all
services satisfactorily performed by the Consultant to the effective date of termination, as
described on a final invoice submitted to the City. Said amount shall not exceed the
amount in Section Il above. After termination, the City may take possession of all records
and data within the Consultant's possession pertaining to this Agreement, which records

20f8
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and data may be used by the City without restriction. Upon termination, the City may take

over the work and prosecute the same to completion, by contract or otherwise. Except in
the situation where the Consultant has been terminated for public convenience, the
Consultant shall be liable to the City for any additional costs incurred by the City in the
completion of the Scope of Work referenced as Exhibit A and as modified or amended
prior to termination. "Additional Costs" shall mean all reasonable costs incurred by the City
beyond the maximum contract price specified in Section 1l (A), above.

VL Discrimination

In the hiring of employees for the performance of work under this Agreement or any
sub-contract hereunder, the Consultant, its subcontractors, or any person acting on behalf
of such Consultant or sub-consultant shall not, by reason of race, religion, color, sex,
national origin, or the presence of any sensory, mental, or physical disability, discriminate
against any person who is qualified and available to perform the work to which the
employment relates.

VII. Indemnification

The Consultant shall defend, indemnify and hold the City, its officers, officials,
employees, agents and volunteers harmless from any and all claims, injuries, damages,
losses or suits, including all legal costs and attorneys' fees, arising out of or in connection
with the performance of this Agreement, except for injuries and damages caused by the
sole negligence of the City. The City's inspection or acceptance of any of the Consultant's
work when completed shall not be grounds to avoid any of these covenants of
indemnification.

Should a court of competent jurisdiction determine that this Agreement is subject to
RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to
persons or damages to property caused by or resulting from the concurrent negligence of
the Consultant and the City, its officers, officials, employees, agents and volunteers, the
Consultant's liability hereunder shall be only to the extent of the Consultant's negligence.

IT IS FURTHER SPECIFICALLY AND EXPRESSLY UNDERSTOOD THAT THE
INDEMNIFICATION PROVIDED HEREIN CONSTITUTES THE CONSULTANT'S WAIVER
OF IMMUNITY UNDER INDUSTRIAL INSURANCE, TITLE 51 RCW, SOLELY FOR THE
PURPOSES OF THIS INDEMNIFICATION. THE PARTIES FURTHER ACKNOWLEDGE
THAT THEY HAVE MUTUALLY NEGOTIATED THIS WAIVER. THE CONSULTANT’S
WAIVER OF IMMUNITY UNDER THE PROVISIONS OF THIS SECTION DOES NOT
INCLUDE, OR EXTEND TO, ANY CLAIMS BY THE CONSULTANT'S EMPLOYEES
DIRECTLY AGAINST THE CONSULTANT.

The provisions of this section shall survive the expiration or termination of this
Agreement.

30f8
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VIll. Insurance

A. The Consultant shall procure and maintain for the duration of the Agreement,
insurance against claims for injuries to persons or damage to property which may arise
from or in connection with the Consultant’s own work including the work of the Consultant’s
agents, representatives, employees, sub-consultants or sub-contractors.

B. Before beginning work on the project described in this Agreement, the
Consultant shall provide evidence, in the form of a Certificate of Insurance, of the following
insurance coverage and limits (at a minimum):

1. Business auto coverage for any auto no less than a $1,000,000 each
accident limit, and
2. Commercial General Liability insurance no less than $1,000,000 per

occurrence with a $2,000,000 aggregate. Coverage shallinclude, but
is not limited to, contractual liability, products and completed
operations, property damage, and employers liability, and

C. All policies and coverage’s shall be on an occurrence made basis.

D. The Consultant is responsible for the payment of any deductible or self-
insured retention that is required by any of the Consultant’s insurance. If the City is
required to contribute to the deductible under any of the Consultant’s insurance policies,
the Contractor shall reimburse the City the full amount of the deductible within 10 working
days of the City’s deductible payment.

E. The City of Gig Harbor shall be named as an additional insured on the
Consultant’s commercial general liability policy. This additional insured endorsement shall
be included with evidence of insurance in the form of a Certificate of Insurance for
coverage necessary in Section B. The City reserves the right to receive a certified and
complete copy of all of the Consultant’s insurance policies.

F. Under this agreement, the Consultant’s insurance shall be considered primary in
the event of a loss, damage or suit. The City’'s own comprehensive general liability policy
will be considered excess coverage with respect to defense and indemnity of the City only
and no other party. Additionally, the Consultant’s commercial general liability policy must
provide cross-liability coverage as could be achieved under a standard ISO separation of
insured’s clause.

G. The Consultant shall request from his insurer a modification of the ACORD
certificate to include language that prior written notification will be given to the City of Gig
Harbor at least 30-days in advance of any cancellation, suspension or material change in
the Consultant’s coverage.

40f8
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IX. Exchange of Information

The City warrants the accuracy of any information supplied by it to the Consultant
for the purpose of completion of the work under this Agreement. The parties agree that the
Consultant will notify the City of any inaccuracies in the information provided by the City as
may be discovered in the process of performing the work, and that the City is entitled to
rely upon any information supplied by the Consultant which results as a product of this
Agreement.

X. Ownership and Use of Records and Documents

.Original documents, drawings, designs and reports developed under this Agreement
shall belong to and become the property of the City. All written information submitted by
the City to the Consultant in connection with the services performed by the Consultant
under this Agreement will be safeguarded by the Consultant to at least the same extent as
the Consultant safeguards like information relating to its own business. If such information
is publicly available or is already in consultant's possession or known to it, or is rightfully
obtained by the Consultant from third parties, the Consultant shall bear no responsibility for
its disclosure, inadvertent or otherwise.

Xl. City's Right of Inspection

Even though the Consultant is an independent contractor with the authority to
control and direct the performance and details of the work authorized under this
Agreement, the work must meet the approval of the City and shall be subject to the City's
general right of inspection to secure the satisfactory completion thereof. The Consultant
agrees to comply with all federal, state, and municipal laws, rules, and regulations that are
now effective or become applicable within the terms of this Agreement to the Consultant's
business, equipment, and personnel engaged in operations covered by this Agreement or
accruing out of the performance of such operations.

Xil. Consultant to Maintain Records to Support Independent Contractor Status

On the effective date of this Agreement (or shortly thereafter), the Consultant shall
comply with all federal and state laws applicable to independent contractors including, but
not limited to the maintenance of a separate set of books and records that reflect all items
of income and expenses of the Consultant's business, pursuant to the Revised Code of
Washington (RCW) Section 51.08.195, as required to show that the services performed by
the Consultant under this Agreement shall not give rise to an employer-employee
relationship between the parties which is subject to RCW Title 51, Industrial Insurance.

50f8
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Xlil. Work Performed at the Consultant's Risk

The Consultant shall take all precautions necessary and shall be responsible for the
safety of its employees, agents, and sub-consultants in the performance of the work
hereunder and shall utilize all protection necessary for that purpose. All work shall be done
at the Consultant's own risk, and the Consultant shall be responsible for any loss of or
damage to materials, tools, or other articles used or held by the Consultant for use in
connection with the work.

XIV. Non-Waiver of Breach

The failure of the City to insist upon strict performance of any of the covenants and
agreements contained herein, or to exercise any option herein conferred in one or more
instances shall not be construed to be a waiver or relinquishment of said covenants,
agreements, or options, and the same shall be and remain in full force and effect.

XV. Resolution of Disputes and Governing Law

Should any dispute, misunderstanding, or conflict arise as to the terms and
conditions contained in this Agreement, the matter shall first be referred to the City
Administrator and the City shall determine the term or provision's true intent or meaning.
The City Administrator shall also decide all questions which may arise between the parties
relative to the actual services provided or to the sufficiency of the performance hereunder.

~ If any dispute arises between the City and the Consultant under any of the
provisions of this Agreement which cannot be resolved by the City Administrator's
determination in a reasonable time, or if the Consultant does not agree with the City's
decision on the disputed matter, jurisdiction of any resulting litigation shall be filed in Pierce
County Superior Court, Pierce County, Washington. This Agreement shall be governed by
and construed in accordance with the laws of the State of Washington. The non-prevailing
party in any action brought to enforce this Agreement shall pay the other parties' expenses
and reasonable attorney's fees.

XVI. Written Notice

All communications regarding this Agreement shall be sent to the parties at the
addresses listed on the signature page of the agreement, unless notified to the contrary.
Unless otherwise specified, any written notice hereunder shall become effective upon the
date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent
to the addressee at the address stated below:

CONSULTANT:

Tim Schellberg City Administrator

Gordon Thomas Honeywell Gov. Affairs City of Gig Harbor

1201 Pacific Ave., Suite 2100 3510 Grandview Street
Tacoma, WA 98401 Gig Harbor, Washington 98335
(2583) 620-6500 (253) 851-6170

6of8
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Exhibit A Scope of Work

The Consultant shall provide the City of Gig Harbor with the following
Washington State legislative governmental affair services:

The Consultant shall:

1.
2.

3.

Identify and track all legislation relevant to the City of Gig Harbor;

Provide the City with frequent reports and updates during the legislative
session;

Provide monthly updates during the legislative interim.

Attend all relevant legislative hearings where the City of Gig Harbor’s
interests are directly affected;

Work throughout the year with the City of Gig Harbor to develop and
implement legislative objectives and strategy;

Coordinate with City of Gig Harbor officials to testify at relevant legislative
hearings; and

Lobby to pass, defeat or amend legislation that directly affects the City of Gig
Harbor’s interests.

In addition to the above, the Consultant shall perform the following specific tasks:

—

. Pursue a transportation budget request for Frontage Road along Highway 16.

Ensure that previous Capital Budget earmarks provided to the city remain
funded.

Pursue legislation relating to extending GMA comprehensive plan deadlines.
Ensure that programs important to the City of Gig Harbor are not eliminated
through a budget cut.

Work with the Association of Washington Cities to further legislation on local
government finance.

Exhibit B Billing Rates

As described in Section Il of this agreement, a monthly service fee of Three Thousand
dollars ($3,000.00) per month shall be charged to provide the services described in this
agreement. This fee will cover all work performed by Tim Schellberg, Briahna Taylor,
and Hallee Sanders, who will serve an administrative assistant role to Mr. Schellberg
and Ms. Taylor.

80f8
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FEDERAL GOVERNMENTAL AFFAIRS
CONSULTANT SERVICES CONTRACT
BETWEEN THE CITY OF GIG HARBOR AND
GORDON THOMAS HONEYWELL GOVERNMENTAL AFFAIRS

THIS AGREEMENT is made by and between the City of Gig Harbor, a
Washington municipal corporation (hereinafter the "City"), and Gordon Thomas
Honeywell Governmental Affairs, a limited liability corporation organized under the laws
of the State of Washington located at 1201 Pacific Ave, Suite 2100 Tacoma, WA
98401 (hereinafter the "Consultant").

RECITALS
WHEREAS, the City desires to obtain lobbying services; and

WHEREAS, the City desires that the Consultant perform services necessary to
provide the lobbying services described herein; and

WHEREAS, the Consultant agrees to perform the services more specifically
described in the Scope of Work, including any addenda thereto as of the effective date of
this agreement, all of which are attached hereto as Exhibit A — Scope of Work, and are
incorporated by this reference as if fully set forth herein; and

NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is
agreed by and between the parties as follows:

TERMS
I. Description of Work
The Consultant shall perform all work as described in Exhibit A.
Il. Payment

A The City shall pay the Consultant fees in amount not to exceed Seventy-
Five Thousand Dollars and No Cents ($75,000), or Six Thousand Two Hundred and
Fifty Dollars and Zero Cents ($6,250.00) per month, beginning January 1, 2010, for the
services described in Section | herein. This is the maximum amount to be paid under
this Agreement for the work described in Exhibit A, and shall not be exceeded without
the prior written authorization of the City in the form of a negotiated and executed
supplemental agreement. PROVIDED, HOWEVER, the City reserves the right to
terminate the Consultant's compensated services under the time frame set forth in
Section IV herein before reaching the maximum amount. The Consultant's staff and
billing rates shall be as described in Exhibit B. The Consultant shall not bill for
Consultant’s staff not identified or listed in Exhibit B or bill at rates in excess of the
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hourly rates shown in Exhibit B; unless the parties agree to a modification of this

Contract, pursuant to Section XVIII herein.

B. The Consultant shall submit monthly invoices to the City after such services
have been performed, and a final bill upon completion of all the services described in this
Agreement. The City shall pay the full amount of an invoice within forty-five (45) days of
receipt. If the City objects to all or any portion of any invoice, it shall so notify the
Consultant of the same within fifteen (15) days from the date of receipt and shall pay that
portion of the invoice not in dispute, and the parties shallimmediately make every effort to
settle the disputed portion.

. Relationship of Parties

The parties intend that an independent contractor-client relationship will be created
by this Agreement. As the Consultant is customarily engaged in an independently
established trade which encompasses the specific service provided to the City hereunder,
no agent, employee, representative or sub-consultant of the Consultant shall be or shall be
deemed to be the employee, agent, representative or sub-consultant of the City. In the
performance of the work, the Consultant is an independent contractor with the ability to
control and direct the performance and details of the work, the City being interested only in
the results obtained under this Agreement. None of the benefits provided by the City to its
employees, including, but not limited to, compensation, insurance, and unemployment
insurance are available from the City to the employees, agents, representatives, or sub-
consultants of the Consuitant. The Consultant will be solely and entirely responsible for its
acts and for the acts of its agents, employees, representatives and sub-consultants during
the performance of this Agreement. The City may, during the term of this Agreement,
engage other independent contractors to perform the same or similar work that the
Consultant performs hereunder.

IV. Duration of Work

The City and the Consultant agree that work will begin on the tasks described in
Exhibit A beginning on January 1, 2010. The parties agree that the work described in
Exhibit A shall be completed by December 31, 2010.

V. Termination

A. Termination of Agreement. The City may terminate this Agreement, for public
convenience, the Consultant's default, the Consultant's insolvency or bankruptcy, or the
Consultant's assignment for the benefit of creditors, at any time prior to completion of the
work described in Exhibit A. If delivered to consultant in person, termination shall be
effective immediately upon the Consultant's receipt of the City's written notice or such date
stated in the City's notice, whichever is later.
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B. Rights Upon Termination. In the event of termination, the City shall pay for all

services satisfactorily performed by the Consultant to the effective date of termination, as
described on a final invoice submitted to the City. Said amount shall not exceed the
amount in Section Il above. After termination, the City may take possession of all records
and data within the Consultant's possession pertaining to this Agreement, which records
and data may be used by the City without restriction. Upon termination, the City may take
over the work and prosecute the same to completion, by contract or otherwise. Except in
the situation where the Consultant has been terminated for public convenience, the
Consultant shall be liable to the City for any additional costs incurred by the City in the
completion of the Scope of Work referenced as Exhibit A and as modified or amended
prior to termination. "Additional Costs" shall mean all reasonable costs incurred by the City
beyond the maximum contract price specified in Section Il (A), above.

VL. Discrimination

In the hiring of employees for the performance of work under this Agreement or any
sub-contract hereunder, the Consultant, its subcontractors, or any person acting on behalf
of such Consultant or sub-consultant shall not, by reason of race, religion, color, sex,
national origin, or the presence of any sensory, mental, or physical disability, discriminate
against any person who is qualified and available to perform the work to which the
employment relates.

VIl. Indemnification

The Consultant shall defend, indemnify and hold the City, its officers, officials,
employees, agents and volunteers harmless from any and all claims, injuries, damages,
losses or suits, including all legal costs and attorneys' fees, arising out of or in connection
with the performance of this Agreement, except for injuries and damages caused by the
sole negligence of the City. The City's inspection or acceptance of any of the Consultant's
work when completed shall not be grounds to avoid any of these covenants of
indemnification.

Should a court of competent jurisdiction determine that this Agreement is subject to
RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to
persons or damages to property caused by or resulting from the concurrent negligence of
the Consultant and the City, its officers, officials, employees, agents and volunteers, the
Consultant's liability hereunder shall be only to the extent of the Consultant's negligence.

IT IS FURTHER SPECIFICALLY AND EXPRESSLY UNDERSTOOD THAT THE
INDEMNIFICATION PROVIDED HEREIN CONSTITUTES THE CONSULTANT'S WAIVER
OF IMMUNITY UNDER INDUSTRIAL INSURANCE, TITLE 51 RCW, SOLELY FOR THE
PURPOSES OF THIS INDEMNIFICATION. THE PARTIES FURTHER ACKNOWLEDGE
THAT THEY HAVE MUTUALLY NEGOTIATED THIS WAIVER. THE CONSULTANT’S
WAIVER OF IMMUNITY UNDER THE PROVISIONS OF THIS SECTION DOES NOT
INCLUDE, OR EXTEND TO, ANY CLAIMS BY THE CONSULTANT'S EMPLOYEES
DIRECTLY AGAINST THE CONSULTANT.
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The provisions of this section shall survive the expiration or termination of this

Agreement.
VIIl. Insurance

A. The Consultant shall procure and maintain for the duration of the Agreement,
insurance against claims for injuries to persons or damage to property which may arise
from or in connection with the Consultant’s own work including the work of the Consultant’s
agents, representatives, employees, sub-consultants or sub-contractors.

B. Before beginning work on the project described in this Agreement, the
Consultant shall provide evidence, in the form of a Certificate of Insurance, of the following
insurance coverage and limits (at a minimum):

1. Business auto coverage for any auto no less than a $1,000,000 each
accident limit, and
2. Commercial General Liability insurance no less than $1,000,000 per

occurrence with a $2,000,000 aggregate. Coverage shallinclude, but
is not limited to, contractual liability, products and completed
operations, property damage, and employers liability, and

C. All policies and coverage’s shall be on an occurrence made basis.

D. The Consultant is responsible for the payment of any deductible or self-
insured retention that is required by any of the Consultant’s insurance. If the City is
required to contribute to the deductible under any of the Consultant’s insurance policies,
the Contractor shall reimburse the City the full amount of the deductible within 10 working
days of the City’s deductible payment.

E. The City of Gig Harbor shall be named as an additional insured on the
Consultant’s commercial general liability policy. This additional insured endorsement shall
be included with evidence of insurance in the form of a Certificate of Insurance for
coverage necessary in Section B. The City reserves the right to receive a certified and
complete copy of all of the Consultant’s insurance policies.

F. Under this agreement, the Consultant’s insurance shall be considered primary in
the event of a loss, damage or suit. The City’s own comprehensive general liability policy
will be considered excess coverage with respect to defense and indemnity of the City only
and no other party. Additionally, the Consultant’'s commercial general liability policy must
provide cross-liability coverage as could be achieved under a standard ISO separation of
insured’s clause.

G. The Consultant shall request from his insurer a modification of the ACORD
certificate to include language that prior written notification will be given to the City of Gig
Harbor at least 30-days in advance of any cancellation, suspension or material change in
the Consultant’s coverage.
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IX. Exchange of Information

The City warrants the accuracy of any information supplied by it to the Consultant
for the purpose of completion of the work under this Agreement. The parties agree that the
Consultant will notify the City of any inaccuracies in the information provided by the City as
may be discovered in the process of performing the work, and that the City is entitled to
rely upon any information supplied by the Consultant which results as a product of this
Agreement.

X. Ownership and Use of Records and Documents

Original documents, drawings, designs and reports developed under this Agreement
shall belong to and become the property of the City. All written information submitted by
the City to the Consultant in connection with the services performed by the Consultant
under this Agreement will be safeguarded by the Consultant to at least the same extent as
the Consultant safeguards like information relating to its own business. If such information
is publicly available or is already in consultant's possession or known to it, or is rightfully
obtained by the Consultant from third parties, the Consultant shall bear no responsibility for
its disclosure, inadvertent or otherwise.

XI. City's Right of Inspection

Even though the Consultant is an independent contractor with the authority to
control and direct the performance and details of the work authorized under this
Agreement, the work must meet the approval of the City and shall be subject to the City's
general right of inspection to secure the satisfactory completion thereof. The Consultant
agrees to comply with all federal, state, and municipal laws, rules, and regulations that are
now effective or become applicable within the terms of this Agreement to the Consultant's
business, equipment, and personnel engaged in operations covered by this Agreement or
accruing out of the performance of such operations.

Xil. Consultant to Maintain Records to Support Independent Contractor Status

On the effective date of this Agreement (or shortly thereafter), the Consultant shall
comply with all federal and state laws applicable to independent contractors including, but
not limited to the maintenance of a separate set of books and records that reflect all items
of income and expenses of the Consultant's business, pursuant to the Revised Code of
Washington (RCW) Section 51.08.195, as required to show that the services performed by
the Consultant under this Agreement shall not give rise to an employer-employee
relationship between the parties which is subject to RCW Title 51, Industrial Insurance.
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Xlil. Work Performed at the Consultant's Risk

The Consultant shall take all precautions necessary and shall be responsible for the
safety of its employees, agents, and sub-consultants in the performance of the work
hereunder and shall utilize all protection necessary for that purpose. All work shall be done
at the Consultant's own risk, and the Consultant shall be responsible for any loss of or
damage to materials, tools, or other articles used or held by the Consultant for use in
connection with the work.

XIV. Non-Waiver of Breach

The failure of the City to insist upon strict performance of any of the covenants and
agreements contained herein, or to exercise any option herein conferred in one or more
instances shall not be construed to be a waiver or relinquishment of said covenants,
agreements, or options, and the same shall be and remain in full force and effect.

XV. Resolution of Disputes and Governing Law

Should any dispute, misunderstanding, or conflict arise as to the terms and
conditions contained in this Agreement, the matter shall first be referred to the City
Administrator and the City shall determine the term or provision's true intent or meaning.
The City Administrator shall also decide all questions which may arise between the parties
relative to the actual services provided or to the sufficiency of the performance hereunder.

It any dispute arises between the City and the Consultant under any of the
provisions of this Agreement which cannot be resolved by the City Administrator’s
determination in a reasonable time, or if the Consultant does not agree with the City's
decision on the disputed matter, jurisdiction of any resulting litigation shall be filed in Pierce
County Superior Court, Pierce County, Washington. This Agreement shall be governed by
and construed in accordance with the laws of the State of Washington. The non-prevailing
party in any action brought to enforce this Agreement shall pay the other parties' expenses
and reasonable attorney's fees.

XVI. Written Notice

All communications regarding this Agreement shall be sent to the parties at the
addresses listed on the signature page of the agreement, unless notified to the contrary.
Unless otherwise specified, any written notice hereunder shall become effective upon the
date of mailing by registered or certified mail, and shall be deemed sufficiently given if sent
to the addressee at the address stated below:
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CONSULTANT:

Tim Schellberg City Administrator

Gordon Thomas Honeywell Gov. Affairs City of Gig Harbor

1201 Pacific Ave., Suite 2100 3510 Grandview Street
Tacoma, WA 98401 Gig Harbor, Washington 98335
(2583) 620-6500 (2583) 851-6170

XVIl. Assignment

Any assignment of this Agreement by the Consultant without the written consent of
the City shall be void. If the City shall give its consent to any assignment, this paragraph
shall continue in full force and effect and no further assignment shall be made without the
City's consent.

XVIl. Modification

No waiver, alteration, or modification of any of the provisions of this Agreement shall
be binding unless in writing and signed by a duly authorized representative of the City and
the Consultant.

XIX. Entire Agreement

The written provisions and terms of this Agreement, together with any Exhibits
attached hereto, shall supersede all prior verbal statements of any officer or other
representative of the City, and such statements shall not be effective or be construed as
entering into or forming a part of or altering in any manner whatsoever, this Agreement or
the Agreement documents. The entire agreement between the parties with respect to the
subject matter hereunder is contained in this Agreement and any Exhibits attached hereto,
which may or may not have been executed prior to the execution of this Agreement. All of
the above documents are hereby made a part of this Agreement and form the Agreement
document as fully as if the same were set forth herein. Should any language in any of the
Exhibits to this Agreement conflict with any language contained in this Agreement, then this
Agreement shall prevail.

IN WITNESS WHEREOF, the parties have executed this Agreement on this
4 day of aem\z—er , 2007 .
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fee from the initial $424,108 to the proposed $327,299, resulting in a redu@enseimpbgedaatelys
$97,000. Since Staff's estimated cost to perform the project management is $50,PagetReofigt
savings to the City is approximately $47,000.

FISCAL CONSIDERATION

This project is funded by multiple sources, including Public Works Trust Fund, Department of
Ecology, municipal bonds, City wastewater connection fees, and City wastewater monthly service
fees.

The table below summarizes the expenditures for construction of this work. It does not include
previous design and permitting costs, nor the 10% construction contingency of approximately
$844,000. Including design, permitting, construction, contingency, and project management
costs, the total project budget is estimated to be $8.3 million. v '

CONSTRUCTION EXPENDITURE SUMMARY

Basic Contract> Change Funds Total
Contract Bid (Previous) $6,157,954.68 $50,000 | $6,207,954.68
Cosmopolitan Engineering $327,299.00 $15,000 $342,299.00
Cultural Resource Consultants $7,075.00 $700 $7,775.00
City Staff (Est.) $50,000.00 $o $50,000.00
ESTIMATED TOTAL $6,542,328.68 $65,700 | $6,650,028.68

BOARD OR COMMITTEE RECOMMENDATION
N/A
RECOMMENDATION/MOTION

Authorize the Mayor to execute Consultant Services Contracts with Cosmopolitan Engineering Group in an
amount not to exceed $327,299.00 and Cultural Resource Consultants in an amount not to exceed
$7,075.00 and authorize the City Engineer to approve expenditures up to $15,000 with Cosmopolitan
Engineering Group and $700 with Cultural Resource Consultants to cover extra services that may result
from any necessary changes in the scope of work.
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CONSULTANT SERVICES CONTRACT
BETWEEN THE CITY OF GIG HARBOR AND
CULTURAL RESOURCE CONSULTANTS, INC.

THIS AGREEMENT is made by and between the City of Gig Harbor, a Washington
municipal corporation (the "City"), and Cultural Resource Consultants, Inc., a corporation
organized under the laws of the State of Washington (the "Consultant).

RECITALS

WHEREAS, the City is presently engaged in the Marine Qutfall Extension Project
and desires that the Consultant perform services necessary to provide the following
consultation services; and

WHEREAS, the Consultant agrees to perform the services more specifically
described in the Scope of Work including any addenda thereto as of the effective date of
this Agreement, all of which are attached hereto as Exhibit A — Scope of Work and
Estimated Hours and Fees, and are incorporated by this reference as if fully set forth
herein;

NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is
agreed by and between the parties as follows:

TERMS

1. Retention of Consultant - Scope of Work. The City hereby retains the
Consultant to provide professional services as defined in this Agreement and as necessary

to accomplish the scope of work attached hereto as Exhibit A and incorporated herein by
this reference as if set forth in full. The Consultant shall furnish all services, labor and
related equipment necessary to conduct and complete the work, except as specifically
noted otherwise in this Agreement.

2. Payment.
A. The City shall pay the Consultantan amount based on time and materials, not

to exceed Seven Thousand Seventy-five Dollars and Zero Cents ($7.075.00) for the
services described in Section 1 herein. This is the maximum amount to be paid under this
Agreement for the work described in Exhibit A, and shall not be exceeded without the prior
written authorization of the City in the form of a negotiated and executed supplemental
agreement. The Consultant's staff and billing rates shall be as described in Exhibit B -
Schedule of Rates and Estimated Hours and Fees. The Consultant shall not bill for
Consultant's staff not identified or listed in Exhibit A or bill at rates in excess of the hourly
rates shown in Exhibit A, unless the parties agree to a modification of this Contract,
pursuant to Section 18 herein.

{ASB714519.DOC;1/00008.900000/}
1 of 11



Consent Agenda - 11
Page 4 of 41

B. The Consultant shall submit monthly invoices to the City after such services
have been performed, and a final bill upon completion of all the services described in this
Agreement. The City shall pay the full amount of an invoice within forty-five (45) days of
receipt. If the City objects to all or any portion of any invoice, it shall so notify the
Consultant of the same within fifteen (15) days from the date of receipt and shall pay that
portion of the invoice not in dispute, and the parties shall immediately make every effort to
settle the disputed portion.

3. Relationship of Parties. The parties intend that an independent contractor-
client relationship will be created by this Agreement. As the Consultant is customarily
engaged in an independently established trade which encompasses the specific service
provided to the City hereunder, no agent, employee, representative or subconsultant of the
Consultant shall be or shall be deemed to be the employee, agent, representative or
subconsultant of the City. In the performance of the work, the Consultant is an
independent contractor with the ability to control and direct the performance and details of
the work, the City being interested only in the results obtained under this Agreement. None
of the benefits provided by the City to its employees, including, but not limited to,
compensation, insurance, and unemployment insurance are available from the City to the
employees, agents, representatives, or subconsultants of the Consultant. The Consultant
will be solely and entirely responsible for its acts and for the acts of its agents, employees,
representatives and subconsultants during the performance of this Agreement. The City
may, during the term of this Agreement, engage other independent contractors to perform
the same or similar work that the Consultant performs hereunder.

4, Duration of Work. The City and the Consultant agree that work will begin on
the tasks described in Exhibit A immediately upon execution of this Agreement. The
parties agree that the work described in Exhibit A shall be completed by December 31,
2010: provided however, that additional time shall be granted by the City for excusable
days or extra work.

5. Termination. The City reserves the right to terminate this Agreementatany
time upon ten (10) days written notice to the Consultant. Any such notice shall be given to
the address specified above. In the event that this Agreement is terminated by the City
other than for fault on the part of the Consultant, a final payment shall be made to the
Consultant for all services performed. No payment shall be made for any work completed
after ten (10) days following receipt by the Consultant of the notice to terminate. In the
event that services of the Consultant are terminated by the City for fault on part of the
Consultant, the amount to be paid shall be determined by the City with consideration given
to the actual cost incurred by the Consultant in performing the work to the date of
termination, the amount of work originally required which would satisfactorily complete it to
date of termination, whether that work is in a form or type which is usable to the City atthe
time of termination, the cost of the City of employing another firm to complete the work
required, and the time which may be required to do so.

6. Non-Discrimination. The Consultant agrees not to discriminate againstany
customer, employee or applicant for employment, subcontractor, supplier or materialman,
{ASB714519.D0C;1/00008.900000/}
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because of race, color, creed, religion, national origin, marital status, sex, sexual
orientation, age or handicap, except for a bona fide occupational qualification. The
Consultant understands that if it violates this provision, this Agreement may be terminated
by the City and that the Consultant may be barred from performing any services for the City
now or in the future.

7. Indemnification.

A. The Consuitant agrees to hold harmless, indemnify and defend the City, its
officers, agents, and employees, from and against any and all claims, losses, or liability, for
injuries, sickness or death of persons, including employees of the Consultant, or damage to
property, arising out of any willful misconduct or negligent act, error, or omission of the
Consultant, its officers, agents, subconsultants or employees, in connection with the
services required by this Agreement; provided, however, that:

1. The Consultant's obligations to indemnify, defend and hold harmless
shall not extend to injuries, sickness, death or damage caused by or resulting from the sole
willful misconduct or sole negligence of the City, its officers, agents or employees; and

2. The Consultant's obligations to indemnify, defend and hold harmless
for injuries, sickness, death or damage caused by or resulting from the concurrent
negligence or willful misconduct of the Consultant and the City, or of the Consultantand a
third party other than an officer, agent, subconsultant or employee of the Consultant, shall
apply only to the extent of the negligence or willful misconduct of the Consultant.

B. It is further specifically and expressly understood that the indemnification
provided herein constitutes the consultant's waiver of immunity under industrial insurance,
title 51 RCW, solely for the purposes of this indemnification. The parties further
acknowledge that they have mutually negotiated this waiver. The consultant’s waiver of
immunity under the provisions of this section does not include, or extend to, any claims by
the consultant's employees directly against the consultant.

C. The provisions of this section shall survive the expiration or termination of this
Agreement.
8. Insurance.

A. The Consultant shall procure and maintain for the duration of the Agreement,
insurance against claims for injuries to persons or damage to property which may arise
from or in connection with the Consultant’'s own work including the work of the Consultant’s
agents, representatives, employees, subconsuitants or subcontractors.

B. Before beginning work on the project described in this Agreement, the
Consultant shall provide evidence, in the form of a Certificate of Insurance, of the following
insurance coverage and limits (at a minimum):

{ASB714519.D0OC;1/00008.800000/}
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1. Business auto coverage for any auto no less than a $1,000,000 each
accident limit, and
2. Commercial General Liability insurance no less than $1,000,000 per

occurrence with a $2,000,000 aggregate. Coverage shallinclude, but
is not limited to, contractual liability, products and completed
operations, property damage, and employers liability, and

3. Professional Liability insurance with no less than $1,000,000. All
policies and coverages shall be on a claims made basis.

C. The Consultant is responsible for the payment of any deductible or self-
insured retention that is required by any of the Consultant's insurance. If the City is
required to contribute to the deductible under any of the Consultant’s insurance policies, the
Contractor shall reimburse the City the full amount of the deductible within 10 working days
of the City’s deductible payment.

D. The City of Gig Harbor shall be named as an additional insured on the
Consultant's commercial general liability policy. This additional insured endorsement shall
be included with evidence of insurance in the form of a Certificate of Insurance for
coverage necessary in Section B. The City reserves the right to receive a certified and
complete copy of all of the Consultant's insurance policies upon request.

E. Under this Agreement, the Consultant’s insurance shall be considered
primary in the event of a loss, damage or suit. The City’s own comprehensive general
liability policy will be considered excess coverage with respect to defense and indemnity of
the City only and no other party. Additionally, the Consultant’s commercial general liability
policy must provide cross-liability coverage as could be achieved under a standard 1SO
separation of insured’s clause.

F. The Consultant shall request from his insurer a modification of the ACORD
certificate to include language that prior written notification will be given to the City of Gig
Harbor at least 30 days in advance of any cancellation, suspension or material change in
the Consultant’s coverage.

9. Exchange of Information. The City warrants the accuracy of any
information supplied by it to the Consultant for the purpose of completion of the work under
this Agreement. The parties agree that the Consultant will notify the City of any
inaccuracies in the information provided by the City as may be discovered in the process of
performing the work, and that the City is entitled to rely upon any information supplied by
the Consultant which results as a product of this Agreement.
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10. Ownership and Use of Work Product. Any and all documents, drawings,
reports, and other work product produced by the Consultant under this Agreement shall
become the property of the City upon payment of the Consultant's fees and charges
therefore. The City shall have the complete right to use and re-use such work product in
any manner deemed appropriate by the City, provided, that use on any project other than
that for which the work product is prepared shall be at the City's risk unless such use is
agreed to by the Consultant.

11.  City's Right of Inspection. Even though the Consultant is an independent
contractor with the authority to control and direct the performance and details of the work
authorized under this Agreement, the work must meet the approval of the City and shall be
subject to the City's general right of inspection to secure the satisfactory completion
thereof. The Consultant agrees to comply with all federal, state, and municipal laws, rules,
and regulations that are now effective or become applicable within the terms of this
Agreement to the Consultant's business, equipment, and personnel engaged in operations
covered by this Agreement or accruing out of the performance of such operations.

12. Records. The Consultant shall keep all records related to this Agreement for
a period of three years following completion of the work for which the Consultant is
retained. The Consultant shall permit any authorized representative of the City, and any
person authorized by the City for audit purposes, to inspect such records at all reasonable
times during regular business hours of the Consultant. Upon request, the Consultant will
provide the City with reproducible copies of any such records. The copies will be provided
without cost if required to substantiate any billing of the Consultant, but the Consultant may
charge the City for copies requested for any other purpose.

13. Work Performed at the Consultant's Risk. The Consultant shall take all
precautions necessary and shall be responsible for the safety of its employees, agents, and
subconsultants in the performance of the work hereunder and shall utilize all protection
necessary for that purpose. All work shall be done at the Consultant's own risk, and the
Consultant shall be responsible for any loss of or damage to materials, tools, or other
articles used or held by the Consultant for use in connection with the work.

14. Non-Waiver of Breach. The failure of the City to insist upon strict
performance of any of the covenants and agreements contained herein, or to exercise any
option herein conferred in one or more instances shall not be construed to be a waiver or
relinquishment of said covenants, agreements, or options, and the same shall be and
remain in full force and effect.

15. Resolution of Disputes and Governing Law.

A. Should any dispute, misunderstanding, or conflict arise as to the terms and
conditions contained in this Agreement, the matter shall first be referred to the City
Engineer or Director of Operations and the City shall determine the term or provision's true
intent or meaning. The City Engineer or Director of Operations shall also decide all
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questions which may arise between the parties relative to the actual services provided or to
the sufficiency of the performance hereunder.

B. If any dispute arises between the City and the Consultant under any of the
provisions of this Agreement which cannot be resolved by the City Engineer or Public
Works Director determination in a reasonable time, or if the Consultant does not agree with
the City's decision on the disputed matter, jurisdiction of any resulting litigation shall be filed
in Pierce County Superior Court, Pierce County, Washington. This Agreement shall be
governed by and construed in accordance with the laws of the State of Washington. The
prevailing party in any such litigation shall be entitled to recover its costs, including
reasonable attorney's fees, in addition to any other award.

16.  Written Notice. All notices required to be given by either party to the other
under this Agreement shall be in writing and shall be given in person or by mail to the
addresses set forth below. Notice by mail shall be deemed given as of the date the same
is deposited in the United States mail, postage prepaid, addressed as provided in this
paragraph.

CONSULTANT: City of Gig Harbor

Cultural Resource Consultants, Inc. ATTN: Stephen Misiurak, P.E.
ATTN: Teresa Peterson City Engineer

PO Box 10668 3510 Grandview Street
Bainbridge Island, WA 98110 Gig Harbor, WA 98335

(206) 855-9020 (253) 851-6170

17. Subcontracting or Assignment. The Consultant may not assign or
subcontract any portion of the services to be provided under this Agreement without the
express written consent of the City. Any subconsultants approved by the City at the outset
of this Agreement are named on Exhibit C attached hereto and incorporated herein by this
reference as if set forth in full.

18. Entire Agreement. This Agreement represents the entire integrated
agreement between the City and the Consultant, superseding all prior negotiations,
representations or agreements, written or oral. This Agreement may be modified,
amended, or added to, only by written instrument properly signed by both parties hereto.

[Remainder of page intentionally left blank.]

{ASB714519.DOC;1/00008.900000/}
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IN WITNESS WHEREOQF, the parties have executed this Agreement this
day of , 20 .

CONSULTANT CITY OF GIG HARBOR
By@%u/&%g By:
Its:_Glenn DNonsmai], Pesidins Mayor Charles L. Hunter
ATTEST:
City Clerk

APPROVED AS TO FORM:

City Attorney

{ASB714519.DOC,;1/00008.900000/}
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Cultural Resource Consultants, Inc.
PROJECT SCOPE AND FEE AGREEMENT

CLIENT: City of Gig Harbor

PROJECT: Outfall Replacement Monitoring
LOCATION: Gig Harbor, Washington
ANTICIPATED PROJECT DATES: November 2009 — March 2011

The City of Gig Harbor is requesting archaeological monitoring during excavation of their Outfall
Replacement — Onshore Portion project. The outfall pipeline construction is within the property of
the City’s existing Wastewater Treatment Place and will extend to the right-of-way of
Harborview Drive. The construction includes a new wastewater force main and outfall pipeline,
fiber optic cable installation as well as road, sidewalk and landscaping restoration. Cultural
Resource Consultants, Inc. (CRC) will provide the following project components as part of this
archaeological monitoring.

Archaeological Monitoring Plan: CRC has prepared an archaeological monitoring plan for this
project.

Field Monitoring: CRC will provide archaeological monitoring, with 2-weeks notice of
preliminary schedule and 72-hours notice of actual schedule, during construction excavation for
identification of archaeological and historical resources.

Archaeological Monitoring Technical Memorandum: CRC will prepare a technical
memorandum describing field monitoring results of investigations and management

recommendations.

Project Schedule: CRC will monitor during construction and, as requested, with 72 hours notice.
A final report will be submitted within 30 days of completion of archaeological monitoring.

CRC will require a minimum of 2-weeks notice prior to beginning of monitoring. CRC will
monitor during construction activities, as requested. If project schedules change, CRC requests 48
hours notice for scheduling modifications. A technical memo will be submitted within 20 days of
monitoring completion.

Assumptions: If extensive archaeological deposits are encountered or if additional shovel test
probes are warranted within the project area it may be necessary to modify this agreement to
accommodate additional investigations for purposes of site identification.

PO BOX 10668, BAINBRIDGE ISLAND, WA 98110
PHONE 206.855.9020 -  info@crcwa.com
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Because of recent changes in Washington State law, if human remains are found within the
project area, all CRC field investigations will cease immediately, proper authorities will be
notified and CRC will not resume field investigations until applicable state laws are addressed.

FEE

The fee for services described above is anticipated to be less than $7,075.00.

If more than 10 days of archaeological monitoring is required,

additional charges for archaeological monitoring will be at $750 per day.
Please Note: The time frame and fee for services quote is valid for 2010.

City of Gig Harbor Cultural Resource Consultants, Inc.
Steve Misiurak Glenn Hartmann
3510 Grandview Street PO Box 10668
Gig Harbor, WA 98335 Bainbridge Island, WA 98110
O\
L
Name/Title Glenn D. Hartmann,

President/Principal Investigator

Date: Date:

9 of 11
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Subconsultant Fee Determination - Summary Sheet

Project: Outfall Replacement Monitoring
CRC #: 0910G City of Gig Harbor

Direct Labor Cost

Classifications Labor Hours Xx Rate = Cost
Principal Investigator 2.0 $ 57.00 $ - 114.00
Project Archaeologist I 0.0 $ 31.50 $ -
Project Archaeologist 11 90.0 $ 30.00 $ 2,700.00
Project Archaeologist III 0.0 $ 28.50 $ -
Field Archaeologist 0.0 $ 19.00 $ -
Project Historian 0.0 $ 29.00 $ -
Office Manager 2.0 $ 28.50 $ 57.00
Office Assistant 0.0 $ 16.00 $ -

94.0 $ 2,871.00

Overhead (OH Cost - - including Salary Additives):
OH Rate x DLC of: 110% %x$ $ 2,871.00 $ 3,158.10

Fixed Fee (FF):
FF Rate x DLC of: 20.00% %x$ ¢ 2,871.00 $ 574.20

Reimbursables:

Photo & Graphic Supplies $ 25.00
Lodging: $ -
Per Diem: $ -

Mileage: $ 446.70

$ 471.70

Grand Total: $ 7,075.00
Prepared by: Teresa Peterson, Office Manager Date: 19-Oct-09

DOT Form 140-089 EF Exhibit G-1
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Subconsultant Fee Determination - Summary Sheet

Project: 0
CRC #: Daily Monitoring Rate

Direct Labor Cost

Classifications Labor Hours X Rate = Cost
Principal Investigator 0.5 $ 57.00 $ 28.50
Project Archaeologist 1 8.0 $ 31.50 $ 252.00
Project Archaeologist 11 0.0 $ 30.00 $ -
Project Archaeologist III 0.0 $ 28.50 $ -
Field Archaeologist 0.0 $ 19.00 $ -
Field Archaeologist 0.0 $ 18.00 $ -
Field Archaeologist 0.0 $ 17.00 $ -
Historic Architect 0.0 $ 40.00 $ -
Project Historian 0.0 $ 29.00 $ -
Office Manager 0.5 $ 28.50 $ 14.25
Office Assistant 0.0 $ 16.00 $ -

9.0 $ 294.75

Overhead (OH Cost - - including Salary Additives):
OH Rate x DLC of: 110% %x$ $ 294.75 $ 324.23

Fixed Fee (FF):
FF Rate x DLC of: 20.00% %x$ $ 294.75 $ 58.95

Reimbursables:

Photo & Graphic Supplies $ 15.00
Lodging: $ -
Per Diem: $ -

Mileage: $ 57.07

$ 72.07

Grand Total: $ 750.00
Prepared by: Teresa Peterson, Office Manager Date: 22-0Oct-09

DOT Form 140-089 EF Exhibit G-1
11 of 11
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CONSULTANT SERVICES CONTRACT
BETWEEN THE CITY OF GIG HARBOR AND
COSMOPOLITAN ENGINEERING GROUP

THIS AGREEMENT is made by and between the City of Gig Harbor, a Washington

municipal corporation (the "City"), and Cosmopolitan Engineering Group, a corporation
organized under the laws of the State of Washington (the "Consultant”).

RECITALS
WHEREAS, the City is presently engaged in the Marine Outfall Extension Project

and desires that the Consultant perform services necessary to provide the following
consultation services.

WHEREAS, the Consultant agrees to perform the services more specifically described
in the Scope of Work including any addenda thereto as of the effective date of this
agreement, all of which are attached hereto as Exhibit A — Scope of Work, and are
incorporated by this reference as if fully set forth herein.

NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is
agreed by and between the parties as follows:

TERMS

1. Retention of Consultant - Scope of Work. The City hereby retains the
Consultant to provide professional services as defined in this Agreement and as necessary to
accomplish the scope of work attached hereto as Exhibit A and incorporated herein by this
reference as if set forth in full. The Consultant shall furnish all services, labor and related
equipment necessary to conduct and complete the work, except as specifically noted
otherwise in this Agreement.

2. Payment.

A. The City shall pay the Consultant an amount based on time and materials, not to
exceed Three Hundred Twenty-seven Thousand Two Hundred Ninety-nine Dollars and zero
cents ($327,299.00) for the services described in Section 1 herein. This is the maximum
amount to be paid under this Agreement for the work described in Exhibit A, and shall not be
exceeded without the prior written authorization of the City in the form of a negotiated and
executed supplemental agreement. The Consultant's staff and billing rates shall be as
described in Exhibit B — Schedule of Rates and Estimated Hours. The Consultant shall not
bill for Consultant's staff not identified or listed in Exhibit B or bill at rates in excess of the
hourly rates shown in Exhibit B, unless the parties agree to a modification of this Contract,
pursuant to Section 18 herein.

B. The Consultant shall submit monthly invoices to the City after such services
have been performed, and a final bill upon completion of all the services described in this

10f28
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Agreement. The City shall pay the full amount of an invoice within forty-five (45) days of
receipt. If the City objects to all or any portion of any invoice, it shall so notify the Consultant
of the same within fifteen (15) days from the date of receipt and shall pay that portion of the
invoice not in dispute, and the parties shall immediately make every effort to settle the
disputed portion.

3. Relationship of Parties. The parties intend that an independent contractor-
client relationship will be created by this Agreement. As the Consultant is customarily
engaged in an independently established trade which encompasses the specific service
provided to the City hereunder, no agent, employee, representative or subconsultant of the
Consultant shall be or shall be deemed to be the employee, agent, representative or
subconsultant of the City. In the performance of the work, the Consultant is an independent
contractor with the ability to control and direct the performance and details of the work, the
City being interested only in the results obtained under this Agreement. None of the benefits
provided by the City to its employees, including, but not limited to, compensation, insurance,
and unemployment insurance are available from the City to the employees, agents,
representatives, or subconsultants of the Consultant. The Consultant will be solely and
entirely responsible for its acts and for the acts of its agents, employees, representatives and
subconsultants during the performance of this Agreement. The City may, during the term of
this Agreement, engage other independent contractors to perform the same or similar work
that the Consultant performs hereunder.

4, Duration of Work. The City and the Consultant agree that work will begin on
the tasks described in Exhibit A immediately upon execution of this Agreement. The parties
agree that the work described in Exhibit A shall be completed by May 30, 2011; provided
however, that additional time shall be granted by the City for excusable days or extra work.

5. Termination. The City reserves the right to terminate this Agreement at any
time upon ten (10) days written notice to the Consultant. Any such notice shall be given to the
address specified above. In the event that this Agreement is terminated by the City other than
for fault on the part of the Consultant, a final payment shall be made to the Consultant for all
services performed. No payment shall be made for any work completed after ten (10) days
following receipt by the Consultant of the notice to terminate. In the event that services of the
Consultant are terminated by the City for fault on part of the Consuitant, the amount to be
paid shall be determined by the City with consideration given to the actual cost incurred by the
Consultant in performing the work to the date of termination, the amount of work originally
required which would satisfactorily complete it to date of termination, whether that workisina
form or type which is usable to the City at the time of termination, the cost of the City of
employing another firm to complete the work required, and the time which may be required to
do so.

6. Non-Discrimination. The Consultant agrees not to discriminate against any
customer, employee or applicant for employment, subcontractor, supplier or materiaiman,
because of race, color, creed, religion, national origin, marital status, sex, sexual orientation,
age or handicap, except for a bona fide occupational qualification. The Consultant
understands that if it violates this provision, this Agreement may be terminated by the City and

20f28
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that the Consultant may be barred from performing any services for the City now or in the
future.

7. Indemnification.

A. The Consultant agrees to hold harmless, indemnify and defend the City, its
officers, agents, and employees, from and against any and all claims, losses, or liability, for
injuries, sickness or death of persons, including employees of the Consultant, or damage to
property, arising out of any willful misconduct or negligent act, error, or omission of the
Consultant, its officers, agents, subconsultants or employees, in connection with the services
required by this Agreement; provided, however, that:

1. The Consultant's obligations to indemnify, defend and hold harmless shall
not extend to injuries, sickness, death or damage caused by or resulting from the sole willful
misconduct or sole negligence of the City, its officers, agents or employees; and

2. The Consultant's obligations to indemnify, defend and hold harmless for
injuries, sickness, death or damage caused by or resulting from the concurrent negligence or
willful misconduct of the Consultant and the City, or of the Consultant and a third party other
than an officer, agent, subconsuitant or employee of the Consultant, shall apply only to the
extent of the negligence or willful misconduct of the Consultant.

B. It is further specifically and expressly understood that the indemnification
provided herein constitutes the consultant's waiver of immunity under industrial insurance, title
51 RCW, solely for the purposes of this indemnification. The parties further acknowledge that
they have mutually negotiated this waiver. The consultant’'s waiver of immunity under the
provisions of this section does not include, or extend to, any claims by the consultant's
employees directly against the consultant.

C. The provisions of this section shall survive the expiration or termination of this
Agreement.

8. Insurance.

A. The Consultant shall procure and maintain for the duration of the Agreement,
insurance against claims for injuries to persons or damage to property which may arise from
or in connection with the Consultant's own work including the work of the Consultant’s agents,
representatives, employees, subconsultants or subcontractors.

B. Before beginning work on the project described in this Agreement, the
Consultant shall provide evidence, in the form of a Certificate of Insurance, of the following
insurance coverage and limits (at a minimum):

1. Business auto coverage for any auto no less than a $1,000,000 each
accident limit, and

30f28
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2. Commercial General Liability insurance no less than $1,000,000 per
occurrence with a $2,000,000 aggregate. Coverage shall include, but is
not limited to, contractual liability, products and completed operations,
property damage, and employers liability, and

3. Professional Liability insurance with no less than $1,000,000. All policies
and coverages shall be on a claims made basis.

C. The Consultant is responsible for the payment of any deductible or self-insured
retention that is required by any of the Consultant's insurance. [f the City is required to
contribute to the deductible under any of the Consultant’s insurance policies, the Contractor
shall reimburse the City the full amount of the deductible within 10 working days of the City's
deductible payment.

D. The City of Gig Harbor shall be named as an additional insured on the
Consultant's commercial general liability policy. This additional insured endorsement shall be
included with evidence of insurance in the form of a Certificate of Insurance for coverage
necessary in Section B. The City reserves the right to receive a certified and complete copy
of all of the Consultant's insurance policies upon request.

E. Under this Agreement, the Consultant’s insurance shall be considered primary in
the event of a loss, damage or suit. The City’s own comprehensive general liability policy will
be considered excess coverage with respect to defense and indemnity of the City only and no
other party. Additionally, the Consultant's commercial general liability policy must provide
cross-liability coverage as could be achieved under a standard ISO separation of insured’s
clause.

F. The Consultant shall request from his insurer a modification of the ACORD
certificate to include language that prior written notification will be given to the City of Gig
Harbor at least 30 days in advance of any cancellation, suspension or material change in the
Consultant’s coverage.

9. Exchange of Information. The City warrants the accuracy of any information
supplied by it to the Consultant for the purpose of completion of the work under this
Agreement. The parties agree that the Consultant will notify the City of any inaccuracies in
the information provided by the City as may be discovered in the process of performing the
work, and that the City is entitled to rely upon any information supplied by the Consultant
which results as a product of this Agreement.

10. Ownership and Use of Work Product. Any and all documents, drawings,
reports, and other work product produced by the Consultant under this Agreement shall
become the property of the City upon payment of the Consultant's fees and charges
therefore. The City shall have the complete right to use and re-use such work product in any
manner deemed appropriate by the City, provided, that use on any project other than that for
which the work product is prepared shall be at the City's risk unless such use is agreed to by
the Consultant.

40f28
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11. City's Right of Inspection. Even though the Consuiltant is an independent
contractor with the authority to control and direct the performance and details of the work
authorized under this Agreement, the work must meet the approval of the City and shall be
subject to the City's general right of inspection to secure the satisfactory completion thereof.
The Consultant agrees to comply with all federal, state, and municipal laws, rules, and
regulations that are now effective or become applicable within the terms of this Agreement fo
the Consultant's business, equipment, and personnel engaged in operations covered by this
Agreement or accruing out of the performance of such operations.

12. Records. The Consultant shall keep all records related to this Agreement fora
period of three years following completion of the work for which the Consultant is retained.
The Consultant shall permit any authorized representative of the City, and any person
authorized by the City for audit purposes, to inspect such records at all reasonable times
during regular business hours of the Consultant. Upon request, the Consultant will provide
the City with reproducible copies of any such records. The copies will be provided without cost
if required to substantiate any billing of the Consultant, but the Consultant may charge the
City for copies requested for any other purpose.

13. Work Performed at the Consultant's Risk. The Consultant shall take all
precautions necessary and shall be responsible for the safety of its employees, agents, and
subconsultants in the performance of the work hereunder and shall utilize all protection
necessary for that purpose. All work shall be done at the Consultant's own risk, and the
Consultant shall be responsible for any loss of or damage to materials, tools, or other articles
used or held by the Consultant for use in connection with the work.

14. Non-Waiver of Breach. The failure of the City to insist upon strict performance
of any of the covenants and agreements contained herein, or to exercise any option herein
conferred in one or more instances shall not be construed to be a waiver or relinquishment of
said covenants, agreements, or options, and the same shall be and remain in full force and
effect.

15. Resolution of Disputes and Governing Law.

A. Should any dispute, misunderstanding, or conflict arise as to the terms and
conditions contained in this Agreement, the matter shall first be referred to the City Engineer
or Director of Operations and the City shall determine the term or provision's true intent or
meaning. The City Engineer or Director of Operations shall also decide all questions which
may arise between the parties relative to the actual services provided or to the sufficiency of
the performance hereunder.

B. If any dispute arises between the City and the Consultant under any of the
provisions of this Agreement which cannot be resolved by the City Engineer or Public Works
Director determination in a reasonable time, or if the Consultant does not agree with the City's
decision on the disputed matter, jurisdiction of any resulting litigation shall be filed in Pierce
County Superior Court, Pierce County, Washington. This Agreement shall be governed by
and construed in accordance with the laws of the State of Washington. The prevailing party
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in any such litigation shall be entitled to recover its costs, including reasonable attorney's fees,
in addition to any other award.

16. Written Notice. All notices required to be given by either party to the other
under this Agreement shall be in writing and shall be given in person or by mail to the
addresses set forth below. Notice by mail shall be deemed given as of the date the same is
deposited in the United States mail, postage prepaid, addressed as provided in this
paragraph.

CONSULTANT: Cosmopolitan Engineering Group  CITY OF GIG HARBOR

ATTN: William P. Fox, P.E., Principal ATTN: Stephen Misiurak, P.E.
P.O. Box 1678 City Engineer

Tacoma, WA 98401-1678 3510 Grandview Street

(253) 272-7220 Gig Harbor, WA 98335

(253) 851-6170

17. Subcontracting or Assignment. The Consultant may not assign or
subcontract any portion of the services to be provided under this Agreement without the
express written consent of the City. Any subconsultants approved by the City at the outset of
this Agreement are named on Exhibit C attached hereto and incorporated herein by this
reference as if set forth in full.

18. Entire Agreement. This Agreement represents the entire integrated agreement
between the City and the Consultant, superseding all prior negotiations, representations or
agreements, written or oral. This Agreement may be modified, amended, or added to, only by
written instrument properly signed by both parties hereto.

IN WITNESS WHEREOF, the parties have executed this Agreement this day
of , 20 .
CONSULTANT CITY OF GIG HARBOR
By: w M ; ;X By:
ts:__Prrine ,‘/n af Mayor Charles L. Hunter
ATTEST:
City Clerk
APPROVED AS TO FORM:
City Attorney
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CiTtY OF GIG HARBOR
MARINE OUTFALL EXTENSION

EXHIBIT A — CONSULTANT SERVICES CONTRACT
SCOPE OF WORK

CONSTRUCTION ADMINISTRATION AND
SITE OBSERVATION SERVICES

Objective

The City of Gig Harbor Marine Outfall Extension Project involves the replacement of the City’s
wastewater treatment plant outfall pipe to a new discharge location within Colvos Passage. This
project is required to protect water quality within Gig Harbor while increasing the outfall size to
accommodate treatment plant flows through the planning horizon for the City.

This Professional Services Agreement between the City of Gig Harbor (City) and Cosmopolitan
Engineering Group (CEG) continues engineering services through bidding, construction, and
within the two-year correction period specified in the General Conditions of the contract. The
outfall Extension Project is projected to be completed within the 2™ quarter of 2011 with the
correction period extending through the 2™ quarter of 2013.

The following permits and easements required for construction of the Outfall Extension have
been obtained:

e U.S. Army Corps of Engineers Nationwide Permit #7, Outfall Structures and Nationwide
Permit #12, Utility Line Activities.

e Washington State Department of Fish and wildlife Hydraulic Project Approval
e City of Gig Harbor Shoreline Substantial Development Permit
o Pierce County Shoreline Substantial Development Permit

" o Washington State Department of Ecology 401 Certification and Coastal Zone
Management Consistency Determination

e DNR Aquatics Land Lease
e US Coast Guard Permanent Utility Easement

The Outfall Extension Project will be publicly bid in the third quarter of 2009 with award and
Notice to Proceed issued to the Contractor in the fourth quarter of 2009.

City of Gig Harbor Page 1 of 28 Exhibit A —Consultant Services Scope of Work
Marine Outfall Extension October 2009
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For purposes of this agreement the following firms and individuals will serve within the
following capacities:

e Construction Management professional consulting services will be provided by
Cosmopolitan Engineering Group in conjunction with the following subconsultants:
Bright Engineering (structural engineering services), Grette & Associates (project
biologist), Landau & Associates (geotechnical services), and Rosedale Marine
(underwater and marine support services).

e William Fox, P.E. (or other designee) of Cosmopolitan Engineering is the Design
Engineer of Record and Construction Engineer. Responsibilities generally include:

o Overall management of all construction phase activities by City, Engineer and
Contractor.

o Construction phase engineering including conformed documents, respond to
submittals and RFIs, attend construction meetings, coordination and oversight of
daily construction observation, preparation of draft change orders, coordination of
permit compliance studies and requirements and punchlist development and
completion. :

o All activities of subconsultant firms listed above.

o Project closeout including required agency permit notifications, record surveys,
record drawings and O&M manual. ‘

o Jeff Langhelm of the City of Gig Harbor (or other designee) will be the Owner’s
Representative and Resident Project Representative (RPR) as defined in section SC-
1.01C.36 and SC-9.03 of the construction contract documents. Responsibilities generally
include:

o All administrative functions of managing the construction contract.

o Maintain project schedules, receive, distribute and document status of all
submittals and RFIs, preparation of agendas and minutes for all construction
meetings.

o Coordinate daily construction observation, reporting and photo graphing.

o Submit to Engineer of Record all RFIs, submittals and construction observation
reports for action. '

o Receive and process all pay requests from Contractor.

o Negotiate and issue all change orders.

The following tasks establish the scope of work for Cosmopolitan Engineering Group and
subconsultants during the construction phase, and stipulate work that the City of Gig Harbor is
responsible for.

"City of Gig Harbor Page _8_ of 28 Exhibit A ~Consultant Services Scope of Work
Marine Outfall Extension : October 2009
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TASK 1 = PROJECT ADMINISTRATION

Task 1.1 — Construction Management Project Administration

This subtask provides for Construction Management Project Administration throughout bidding,
construction and the 24-month correction period of the Marine Outfall Extension Project. The
City will be responsible for all administrative requirements of the construction contract (contract
execution, receipt and issuance of all submittals, processing all contractor pay requests, etc.)

CEG activities include:

Maintaining engineering project files

Project correspondence

Managing contracts and tasks of subconsultants to this contract

Project tracking and invoicing

Owners agent for permitting agencies (WDFW, Corps of Engineers, WDNR)

Task 1.2 — Administration Allowance

The purpose of this subtask is to provide a time and materials administration allowance;
consisting of 5 percent of the amounts included in the Tasks 2-4 total fee.

Activities performed under this allowance will be separately tracked. Invoice progress reports
will contain activities, hours, and expenses performed under the administration allowance. This
allowance is necessary for unidentified supporting activities over the approximately one and one
half year duration of the Tasks 1-3 scope of activities.

Assumptions:

e Should the 5 percent administration allowance be approached during this amendment, a
request will be made for renewal of the budget to cover continued unforeseen activities
and project administration.

TASK 2 - SERVICES DURING BIDDING

NOTE: TASK 2 — SERVICES DURING BIDDING SCOPE OF WORK IS SPECIFIED IN A
SEPARATE CONTRACT FOR CONSULTANT SERVICES EXECUTED IN JULY 2009

TASK 3 - SERVICES DURING CONSTRUCTION

Task 3.1 — Administration of Project Controls

Under this task, the CEG and the City will implement a system of project controls that document
correspondence between the Contractor, the CEG Engineering Team, and the City. These
processes will include construction coordination meetings, submittals, requests for information
(RFIs), the project schedule, and schedule of values.

City of Gig Harbor Page ﬂ of 28 Exhibit A —Consultant Services Scope of Work
Marine Outfall Extension October 2009
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Construction Coordination Meetings

The RPR will administer construction coordination meetings as described in the Contract
‘Documents. These meetings will occur approximately twice monthly, with exact frequency
determined by the construction activity currently in-progress.

Approximately 24 meetings are anticipated. The Construction Engineer or his designee shall be
present at all construction meetings. The City RPR shall coordinate with the Construction
Engineer regarding the agenda for each meeting. The City RPR shall be responsible for
recording attendance, and taking and distributing notes.

Representation at construction meetings by the subconsultants will be on an as-needed basis and
scheduled by the Construction Engineer.

Submittal and RFI Procedures

The RPR will receive, track and distribute all submittals and RFIs. All submittals and RFIs will
be forwarded to the Construction Engineer, who will determine the appropriate reviewers needed
to maintain design responsibility while assuring conformance with design intent, the
requirements of the Project Documents, and recognized best engineering and construction
practices. The Construction Engineer will return marked up submittals to the RPR for tracking
and distribution to the Contractor.

Comments from multiple reviewers (if any) will be compiled into a consolidated response by the
Construction Engineer and returned to the RPR for distribution to the Contractor.

Assumptions:

¢ Punchlist and Change Order procedures are described in subsequent sections.

e Initial project schedule and schedule of values review will be done through the submittal
process.

e Pay requests from the Contractor shall be submitted to the RPR, who will review and
make recommendations for approval and payment according to City procedures and the
Construction Contract. The Construction Engineer may review and comment on pay
requests at the direction of the RPR. ‘

o Each Contractor submittal will require no more than 2 resubmittals marked as “revise and
resubmit”. In accordance with the contract documents, further resubmittals will be at
Contractor’s expense.

e Responses to submittals, pay requests and RFIs will be returned to the RPR by the
Construction Engineer. The RPR shall be responsible for tracking and distribution of the
responses.

City of Gig Harbor Page 1) of 28 Exhibit A —Consultant Services Scope of Work
Marine Outfall Extension October 2009
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Deliverables:

o Meeting notes along with RFI and submittal logs will be distributed to the Contractor and
Construction Engineer by the RPR at construction meetings or as requested.

Task 3.2 — Provide Design Interpretation and Verification of Design Intent

Under this subtask the CEG and its subconsultants will provide design interpretation and
verification of the design intent in the form of responses to Contractor submittals and RFIs.

Assumptions:

e The RPR will log and track submittals and RFIs within Task 3.1.
Deliverables:

e Submittal and RFI responses with supporting information attached provided by CEGto
the City. City shall be responsible for receiving, distributing and documenting all
submittals and RFIs

o Sketches, notes, design calculations, CAD drawings and files, and other instruments as
required to clarify design intent shall be prepared by CEG or subconsultants, and
provided to City for the record.

Task 3.3 — Provide Construction Observation of Pipeline Installation and In-
Water Construction Activities

This subtask provides for regular periodic site observation of construction activities over the
course of construction (from Notice to Proceed until Substantial Completion). As described
below, CEG shall coordinate observation requirements with the City responsible for day-to-day
field observations.

In-water observation will include assistance in delineating the “boat hulk” and “bottle fields” for
the contractor during construction, and providing post-cleanup documentation required in the
project permits. CEG will coordinate all on-site activities of subconsultants.

This subtask includes site observation by the geotechnical engineer (Landau), the structural
engineer (Bright), and the project biologist (Grette), in-water and marine observation (Rosedale),
the Engineer of Record, as well as the Engineer of Record.

Assumptions:

e CEG will be primarily responsible for determining the frequency and duration of the
field observations.

e Day-to-day field observations of field activities will normally be the responsibility of the
RPR and/or a designated City Construction inspector. CEG will support the RPR with
additional site inspections up to the hours established in the project budget. The RPR and
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Construction Engineer will coordinate all construction inspection scheduling to meet the
needs of the project.

e Specific areas of observation by the RPR, CEG and their subconsultants will include but
not be limited to:

+ Offsite staging, fabrication, assembly, and testing locations (RPR primary
responsibility for daily observation).

¢ Review of QA/QC HDPE fusion logs (contractor responsible for conducting QA
tests, RPR responsibility to review QA logs for all joints).

¢ Onsite/overwater and in-water (up to 60 feet deep) construction activities (RPR
responsible for all observation staged from construction barges including towing
pipe to site, staging pipe, pipe submergence, application of anchors and
aggregates, and community liaison; CEG/subs responsible for all underwater
observation including pipe laydown and anchor attachment, plumb and elevation
checks).

¢ Observation of construction below 60 feet deep will be conducted from the
construction barge from video feed furnished by the Contractor per the project
specifications.

+ Intertidal construction (RPR primary responsibility for full-time observation, 3
weeks estimated, to include sheeting, excavation, bedding, pipe lay, connection,
backfill, removal of sheets and beach restoration).

+ HDD drilling operations (RPR responsible for daily observations from drilling
platform, full time not expected; CEG/subs résponsible for entry and exit
monitoring per specs and permits; CEG to also coordinate geotechnical engineer
observation schedule for HDD drilling)

+ Pipeline towing and deployment operations (CEG primary responsibility)

* Archeological monitoring and reporting services as required in the Corps NWP7
authorization will be coordinated and contracted by the City directly to a qualified firm.

e The RPR will oversee the installation of the air release valves within the Pump Station
2A Structure by the City’s forces independent of this Construction Contractor’s work.

o The RPR will oversee shoreline and upland restoration adjacent to Pump Station 2A.
This will include ensuring that the shoreline habitat is completed in a manner consistent
with the relevant permits and the improvements previously constructed by the City
adjacent to Pump Station 2A.

e CEG will assist in the outfall start-up by coordinating the City’s operation of the valves as
necessary to direct effluent flow to the new outfall.

Deliverables:

e Completed inspection observation reports delivered to the RPR within 7 days following
site visits.
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Task 3.4 — Interface with Maritime Users of the Harbor

This subtask provides an allowance for the Construction Engineer to support the City to interface
with maritime users of the harbor.

Assumptions:

¢ Construction Engineer will participate in up to two 4-hour open house sessions for the
public, which will be conducted by the City, and is to be attended by the Contractor.

Deliverables:
¢ No new graphic materials will be prepared.

e The RPR will contact each Marina Owner within the Harbor to provide a point of contact
and answer questions about the project. Construction Engineer will support the City by
responding through the RPR to specific questions requested by marina users.

Task 3.5 — Change Order Preparation

This subtask provides for preparation of materials for, review of, and coordination and approval
of changes to the Contract Documents.

Change modifications may be initiated as Change Order Requests initiated on behalf of the
Owner, Contractor Change Order Proposals, and Force Account Summaries.

Minor changes will be approved by the RPR and issued as Work Change Directives. Several
approved Work Change Directives will then be incorporated into a single formal Change Order
so as to minimize the number of Change Orders on the project.

Assumptions:

¢ The Construction Engineer will prepare draft Change Orders in accordance with the
Contract Specifications. Draft Change Orders will consist of accumulated, approved
Work Change Directives.

o The RPR will seek all required signatures from the authorized City representative, and
represent the City in final negotiation of quantities and amounts with Contractor.

Deliverables:

e Draft Change Order Requests initiated on behalf of the Owner will be forwarded by CEG
to the RPR with supporting information attached, which may include sketches, notes,
design calculations, CAD drawings and files, and other instruments as applicable. The
RPR will forward the request to the Contractor for their action.

e The Construction Engineer will forward to the Owner’s Representative a formal
recommendation of approval for each change order.

City of Gig Harbor Page 13 of 28 Exhibit A —Consultant Services Scope of Work
Marine Outfall Extension October 2009



Consent Agenda - 11
Page 27 of 41

e Contractor’s Change Order Proposals, including representativeness of quantities and
amounts will be reviewed concurrently by the RPR and Construction Engineer. CEG to
develop technical backup materials and graphics as necessary for contractor-requested
change orders.

e CEG to assist City in negotiations with Contractor as directed.

Task 3.6 — Permit Support Services

The City and CEG will serve as the project’s primary liaisons between the project and the various
outside permitting agencies, as outlined below. '

As a component of this task, the Project Biologist (Grette) will provide observation and
monitoring of Best Management Practices (BMPs) in place during inter-tidal construction
activities and other times as may be warranted by construction activities.

The Project Biologist will also provide a weekly summary letter identifying potential impacts to
surf smelt and sand lance spawning during the period required under the Corps permit.

Assumptions:

e Outside agency coordination by CEG will involve the following entities: DNR, USACE,
WDFW, and the Coast Guard (in relation to the Sapd Spit Easement only).

e The City will be responsible for coordination with the City’s and Pierce County’s
Shorelines Permitting Departments.

e The upland landscape restoration at Ruth M. Bogue Park will be directly overseen by the
RPR as described within Task 3.3 above.

Deliverables:

e The RPR will be copied on official notifications provided by CEG or subconsultants to
various agencies.

Task 3.7 — Punch List and Completion Monitoring

The City in conjunction with CEG will compile a project punch list as the project approaches
substantial completion, physical completion and through City acceptance. CEG and
subconsultants will support the City in compiling the punchlist and tracking completion. CEG
will be the point of contact for all subconsultants.

Assumptions:

e The City or Construction Engineer will, as necessary, request punch lists from members
of the Design Team at appropriate times or as the project approaches substantial
completion. .
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e The RPR will compile the draft and final punch list and progress tracking of final
completion.

* Follow-up site visits for completion monitoring will be individually scheduled with each
Design Team member by the Construction Engineer on an as-needed basis.

e The Construction Engineer shall schedule all activities of the CEG team through
Construction.

Deliverables:

e Certificates of Substantial and Final Completion and Declaration of Construction
Completion per Chapter 173-240-090 WAC will be completed by the Construction
Engineer and submitted to the Department of Ecology, with copies to the RPR.

e CEG will send official post cleanup reports of mitigation activities to WDFW as specified
in the project HPA, with copies to the RPR.

¢ CEGwill complete the Certificate of Completion with Department of the Army Permit
and remit it to the USACE, with copies to the RPR.

e CEG will notify the National Ocean Service of the submerged utility line as required by
USACE Nationwide Permit #12, with copies to the RPR.

e CEG will assist the RPR with completion of punchlist items through formal City
acceptance of the project.

TASK 4 - PROJECT CLOSEOUT AND WARRANTY SERVICES
CEG will assist the City with project closeout tasks described in this task..

Task 4.1 — Record Drawings Review, Comment, and Compilation

CEG will review the hand written comments on Contractor’s Record Drawings. The Record
Drawings will then be incorporated into the Conformed Project Drawings by the CEG and their
subconsultants to form the Project As-Built Drawings. CEG will be the primary point of contact
for all subconsultants.

Assumptions:

e The Contractor will maintain a master mark-up set of full-size Conformed Contract
Drawings. These drawings will be marked by the Contractor with respect to changes and
as-built conditions on an ongoing basis during construction as specified in the Contract
Documents.

e The Contractor will provide pipeline coordinate locations and a final inspection video of
the pipeline according to the conditions of the contract.
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. The Contractor will complete CAD drawings in AutoCAD 2008 or earlier version for the
outfall alignment and location.

¢ The Contractor will produce the Record of Survey required for submission to DNR as
required by Attachment A of the Aquatics Land Lease. CEG will submit the Record of
Survey to DNR for its review.

e The RPR will file the completed land lease with the County Auditor and provide copies
of the recorded document to the CEG and the DNR.

e CEG will deliver to the Owner’s reprographic purveyor full size Record Drawings for
copying and scanning into Adobe PDF or TIFF formats and distribution to the CEG, their
subconsultants and the RPR.

Deliverables:

 Original full size As-Built Drawings on bond paper, delivered to Owner by CEG. The
Construction Engineer will maintain one full size copy of the As-Built Drawings.

* CEG will provide stamped and signed full size mylar drawings as directed by the City.

Complete an Engineer’s Operation and Maintenance Manual complying with Chapter 173-240-
080 WAC section (5) as cited below for City and Ecology review and approval.

“(5) In those cases where the facility does not include mechanical components, an
operation and maintenance manual, which may be less detailed than that described in
subsection (4) of this section, must be submitted to the department for approval before
completing construction. The manual shall fully describe the treatment and disposal
system and outline routine maintenance procedures needed for proper operation of the
system.”

The O&M Manual will contain:

(1)  Reference to the approved Engineering Report for allowable flows and expected
headloss criteria.

2) A discussion of the operation of the air relief valves to be installed by the City
independent of this project. Manufacturer’s O&M Manuals provided by the
Owner’s Representative will be incorporated as applicable.

(3)  As-built drawings and post-installation inspection videos will be included in the
outfall O&M manual.

@ A maintenance schedule that incorporates manufacturer's recommendations,
preventative maintenance schedules, and special tools and equipment usage.
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Assumptions:

¢ The Operation and Maintenance Manual will be prepared following substantial
completion to best reflect as-built conditions. Two copies of the 0&M Manual will be
submitted to Ecology for approval after review by the RPR.

¢ The following will be supplied by the RPR:

¢ O&M manuals for the air and vacuum relief valves installed by others.

¢ O&M manuals for in-line valves installed within Harbor View Drive.

¢ As-built Drawings of the outfall pipeline installed between the WWTP and the air
relief vessel at Pump Station 2A.

Deliverables:
e Preparation and reproduction of the Outfall Operation and Maintenance Manual. Draft

and final copies of the Operation and Maintenance Manual will be furnished to the City
by CEG electronically in PDF format. All figures will be 11”x17” or smaller.

Schedule

Notice to Proceed will be issued by the City in the 4™ quarter of 2009. Construction activities
will be completed within the 2 quarter of 2011.

Fees

Exhibit B contains a summary of consulting services fees and rate schedules broken down by
firm.

City of Gig Harbor Page ‘__7_ of 28 Exhibit A —Consultant Services Scope of Work
Marine Outfall Extension October 2009



~
™~ MQQN\N\NF gz 10 g1 abed S0 190 186png poddng uogonasuog jesno HO
1 S
S (]
T~
nn.v (3]
>3
< ®
w Q
nnv $834 [BJ01 10 %G SOUBMO|Y UOHBISIUILPY
7] dnoig Buuesulbuz uejjodowso) Z'L JseL - |
S :S9I0N
3
662'22¢ $ | o9L'e $ | osg'or $ 696'vZ $ - ¢ 2¢6'6 $ vveol $ vhsoze $ LINTINAONIWY TYLOL
§2°991°8) $ |o0’0$ - $ - $ - $ - $ - $ SsI991818 |y MsviivioL
12°808"} $ 12'808'1$ p 3SEL J3pun Uoie|u| JOge] owsoD
£6'¥2S $ £6'725$ ¥ s Jepun sesuadxy dxa
- $ ]00°0$ - $ 00°0$
41+ A $ |00°0% ZLLsv's [enuey aoususjulely pue uoneledo sJesuibug At
8¥°28¢'? $ |00°0$ 8v'28¢e'as$ uonejIdwon pue JUSWILOY ‘MaIASY Buimelq plodsy L'y
1N03ASO1D 10AroHd Y ISVL
z6L6v'65z  $ [€1°090°6$ 00'0sg'or $ PvoO'sle'ez $ - $ 102866 ¢ LZvve'ol ¢ £5°0£865L $ |o MsvLIvViOL
06°L06'8 $ {00 0% 06°206'8$ € HSeL Japun uoljjuy Joge owsoD
L' ¥80°G $ |9z°221$ 05°090°1L $ ¥G'6L $ 962ci $ GG'¥89'e$ sasuadx3 ¢ ysel dxa
95°160°1 $ [00°09¥$ 00°009' $ - $ 95°1€0'e% Buuopuopy uopsidwiod pue s ydund L'e
ZL6GL'LL $162°LL6% LG'2LL'S $ 9e°60¥'G$ . seoineg poddng juuad 9¢
89°06L'L $ joo0% - $ 88'06L'L$ poddng pue uoneiedesd jopiQ abueyd  G'€
88°GhE'Y $ 100°0% - $ 88°6Pe'vS JoQIeH BUj} JO SISS[) SWRLEN YJIM adeuau] e
segyy'orl ¢ |v29.5'9% 00°0sL'Ly ¢ 959re'vL  $ 9660V $ 28°60L'S $ 9.°/80'vL$ Sa0IAISS UONBAIBS](Q UOIONIISUOD apinoid £e
8G°L1L'9E $ I81°c20'1$ GLv8s'9  $ - $ zoLb9'e $ P9Top'ses uonejaidiaiu] ubisaqg apinoid e
TvE'LT $ {0z v62% zTesr'l $ 18°86%'L $ 000LL'YvZ$ sjouo) 193[014 Jo sAnensIUIIPY '€
NOLLONYLSNOD ONINNA STDIANIS ONRIFINIONT € NSVL
2 MSYLIVIOL
ATHLVEVJTS QELIOVYINOD NAEE SAVH 1200N€ ANV Ad0DS THSV.L EION
ONIAdIg ONRNG SADAYTS ONIIINIONT _Z MSV.L
06°6£9'6Y $ |1r66$ - $ 0L'v66 $ - $ - $ - $ 6c9vs'sv$ |1 MSVLIVIOL
6¥'850C $ j00°0% 6¥°850'C$ } Yse] Japun uoneyu Joge] owsoD
6L7LCE $ 100°0$ - $ 6.°12¢$ 1 jise Japun sasuadx3 dxa
£6'288°¢l $ 100°0$ £6'288'cL$ (1 910N 23S '9%G) 8oUBMO[lY UCHEASILIUPY (A1
69°0L8'cE $ 11v°'66% 0L'¥66 $ 81°LL2'2es uoensuIwpy josfold [
NOLLYYLSININGY LD3P0Nd ONIMIINIONT L MSVL
V101 %01 auuep S3BI0SSY S9)e100SSY $3)e|100SSY Buneaumbuzg dnoug) ~16ug
dn spep-qns aJepasoy nepue-] Japioo apalo bug uejjodowso)

HOGNVH DID 40 ALID NIIMLIF LOVHLINOD SADIAYIS LNVLINSNOD Ol

dNOYUD ONRIFANIONT NVLIIOJOINSOD ANV

g LidiHX3




““ “oomﬂ\m 3 9z jo gl abed $X°60 190 198png Uoddng uononIsLoY JIERNO HO
1 S
o ©
T N
S®™
32 |
< ®©
..m [} $984 [RI0L JO 9OUBMO]lY UORBNSILILDY %G
) dnoug) Bulesulbug ueyjodowso) Z'L dsel - |
7]
m :saj0N
C §86'05% 006E9'y $ 00°0SE'or $ [99v'lzS 16°96Y'C $ v1'696'vZ $ [S26'0ES o0zees ¢ 1072€6'6 § [628°11$ Zhpe0’t & Lz bpeols | pps'ozz  § | LZies'y  $ | oveno'zez s 2ov1 Laoang vioL
598'05 $ . glg'oz $ §T6'01 $ 6L $ P17 AR 4 -2 SysE} Jo JaBpng (B0l
0% - $ - slos - $ - $ fos - $ - $ jos - $ - $] zo1'g1 $ 1 e6'v2ss [V oL SIVLOLENS ¥ HSYL
zon'l $ | 0g'ess 12°308'1$ huawijsnipy uoneyuy
£6'725% eLiLys sosuadxa pysel dx3
03 00°0$ - $ 00°0$ 00'0$ 0
+0'Z08'8% ZVISY'LS +9 |enuely esueusiuely pue uogeradQ sJesuibuz TV
1168€'68 8'zee'es oL uoneidwod
PUE “ustlwio) ‘Melney Bumeld piosey  L'b
1N03SO1D 103r0xd ¥ MSYL
59605 00’59’y ¢ oo'ose'sy § JeLe'gzs 0S'L68'2 § PO'SLE'EC $[9526'0IS 0zee6 ¢ L0'2es's $ [6LETHLS Zrpe0’t § LZPpeols | Les'est  § | ssreo'es 86'G¥1'951$ 1011 SIVLOL1ENS € NSYL
8iL's $|ozolzs 08°£06'98 Jusunsnipy uoneyul
191'18 $0'90L$ 05’090’ ¢ |88 §6°28 vseL  $|ovis 9zEL ¢ oszel $|sevev'es SEPLY'ES sesuadxg gysel  dx3
090'c$ 00'00v$ 00°008'y $ - $ - $ 1v'96€'9% 95°1£0'0% 144 Buiiojiuciy uons|duog pueisriyound L'
0% 0se'08 sT'LLSS 1§TLLS ¢ - | es'oeL’ss 9€°'60¥'6S 144 seoleg Yoddng jued  S€
0% - $ £2292'88 88°08L'L$ 09 voddng pue uojieledaid Jepio sbueys  G€
0% - $ 18'809'v$ 89°SYE'VS 9t JOGIBH BU} JO SIOSM) SWLRA Uim doepe] e
526'SPe 00'sL1'¥s  000sL'Ly ¢ Jiectors gopar'ls  as'ove‘'vl ¢ |ser'vs 00°80%$ 96'6L0' & |olo'se gs0Ls ¢ ze'sol's ¢ | Lo'0ss'BLs oL'L80'VLS 2688 $50IAISG UOPBAISSAQ UCHOMIISUOD SPIAGYd €€
0$ YIS 81'859% SLY8S'9 § - $ j2Lo'vs oLboe ¢ zotzbo'e ¢ ] e1e00'Les $9'29¥'528 181 uonejasdisiu) ubiseq eplrold €
0% 2£9'18 zeepis zZesr't ¢ S09'18 sg'spl ¢ less¥’L ¢ | o9'ges’szs 00°0L1'¥2$ 731 sj05u0D) 103f0ud jo sAleRsIULPY  LE

NOLLONMISNOD € ASVL
ONRNNG STOIAUIAS ONRIFINIONT

SIVLOLENS T HSYL

ONIAAIE ONHNA STDINYIS ONIMFANIONS Z HSVL

0 00°0$ -+ 0003 ¥60'1$ 14668 oryes  ${os 00°0$ - $|os 00'0$ ops'ey  $]e6LLzes 09'g12'ers 122 SIVLOLE0S b MSYL
810'C $| sosls 8v°'850'C$ luausnlpy uonepuy
- $ eLizes y1'0es sosuedxg 1 ysel  dx3
£6zag'cls egzeg'el $ (1 ©I0N 988 ‘%,G) 8ouMO|lY UolessluWpY 71
v60°'LS 1'66% oLves  $ 19'SEE'PES 81'LLZ'Tes 1z2 uonessiuwpy 108foid 1L

NOLLYHLSININAY LO3rOud ONMIINIONE L HSVL

%01 %01 %0t %04 sasuadx3y 1500 J04B]  SINOK Joqen
UoHRPUIM elolL 1210l ej0),
SWLOL nn $994 STVLOL nm sva4 SIVLOL niN $904 $IV1OL nm 599 SIVLOL Hoav
aupe a[epasoy sejelo0ossy g nepue’] S2JelI0SsY g aj21) Bupeauibuz Jybug dNOYUD DNHIINIONT NYLITOdONSOD

123roxd NOISNALXE TIV4LNO JOgHVH D19



Consent Agenda - 11

Page 33 of 41
GIG HARBOR OUTFALL EXTENSION PROJECT
COSMOPOLITAN ENGINEERING GROUP
LABOR INFLATION TOTALS OVERALL
Personnel:]  Total Total Total
Billing Rate/Hour:} Labor Hours  Labor Cost Expenses Labor _Expense Labor Expense
TASK 1 ENGINEERING PROJECT ADMINISTRATION
1.1 Project Administration 221 $32,277.18 $2,058.49 $34,335.67 $34,335.67
1.2 Administration Allowance (5%, See Note 1) $13,882.93 $ 13,882.93 $ 1388293
exp Task 1 Expense $308.14 $19.65 $327.79 $327.79
TASK 1 SUBTOTALS 221 $46,160.11 $308.14 $2,058.49 $19.65 | § 48,218.60 $327.79]$ 48,546
TASK 2 ENGINEERING SERVICES DURING BIDDING
ENGINEERING SERVICES DURING
TASK 3 CONSTRUCTION
3.1 Administrative of Project Controls 178 $24,110.00 $ 1,458.66 $25,568.66 $25,568.66
3.2 Provide Design Interpretation 187 $25,462.64 $ 154049 $27,003.13 $27,003.13
3.3 Provide Construction Observation Services 552 $74,087.76 $  4,482.31 $78,670.07 $78,570.07
3.4 Interface with Maritime Users of the Harbor 36 $4,345.88 $ 26293 $4,608.81 $4,608.81
3.5 Change Order Preparation and Support 60 $7,790.88 $ 47135 $8,262.23 $8,262.23
3.6 Permit Support Services 44 $5,400.36 $  327.27 $5,736.63 $5,736.63
3.7 Punch List and Completion Monitoring 44 $6,031.56 $  364.91 $6,396.47 $6,396.47
Exp Task 3 Expense $3,474.35 $  210.20 $3,684.55 $3,684.55
TASK 3 SUBTOTALS 1101 $ 147,238.08 $347435]  $8,907.90 $210.20 | $ 156,145,908 | $3,684.55|$ 158,831
TASK 4 PROJECT CLOSEOUT
4.1 Compilation : 76 $8,382.48 $  957.29 $9,339.77 $9,339.77
4.2 Engineers Operation and Maintenance Manual 64 $7,451.12 $ 85092 $8,302.04 $8,302.04
0 0 $0.00 $ - $0.00 $0.00
Exp Task4 Expense $471.13 $ 53.80 $524.93 $524.93
TASK 4 SUBTOTALS 140 $ 15,833.60 $471.13 $1,808.21 $53.80 | $ 17,641.81 $52493|$ 18,167
TOTAL BUDGET} 1462 $ 20923179 | § 425362 )% 12,77460 §  283.65 | $222,006.40 $4,537.27| $ 226,544
Notes:
1 - Task 1.2 Cosmopolitan Engineering Group 5% Administration Allowance of Total Contract Fees - See All Firms Summary Sheet
GH Outfall Construction Support Budget Oct 09.xls ‘Page 20 of 28 12/2/2009
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PROJECT: WWTP Outfall Replacment (Offshore Portion)
CLIENT: City of Gig Harbor
JOB # BILLING Enginesring i Dooument CADD!
worper: | S| adminisrator | EnEeer i Production | SYAIN Y Geaptics
GIG0O0S TOTAL TOTAL
BILLRATES |  $177.00 $125.21 $100.60 $7324 §107.01 | HOURS cosT
TASK 1.1 - DESIGN TEAM PROJECT ADMINISTRATION
A Maintalning Engineering Project Files 15 20 10 45 $5,891.60
B Project Correspondence 20 20 15 10 65 $8,212.90
C Managing Subcontracts/Team Coordination 36 3 39 $6,673.80
D Invoicing and Project Tracking (20 months) 60 12 72 $11,498.88
TASK 1.2 - ADMINISTRATION ALLOWANCE $ 13,882.93
See Summary Spreadshest

Labor Subtotal at Current Salary Rates [EY 0 | - 3 37 10 221 $46,160.11

Estimated % of Task in 2009 10% Annual Increase 5.00%

) Estimated % of Task in 2010 65% Net Increase 6.38%

Salary Escalation
Estimated % of Task in 2011 20%
Estimated % of Task in 2013 5% Additional Labor Cost $2,058.49
Direct Expense item Number | UnitCost | - Unit Direct Cost Markup %

Mileage 75 $0.585 mile $43.88 10% $48.26

Good To Go Bridge Toll 2 $2.75 trips $74.25 10% $61.68

Phofocopies/Reproduction] 100 $0.07 shest $7.00 10% $7.70

Camera/Mis¢ 5 $25.00 day $125.00 10% $137.50

Plots| 6 $5.00 each $30.00 10% $33.00

. EXPENSE SUBTOTAL $308.14

Expense Escalation Estimated net increase over task 6.38% Additional Expense Cost $10.65

from rate escalation
Outside Expenses Description Direct Cost Markup %

Subconsultants Landau $994.10 10% $1,093.51

CEG TOTAL $48,546

Task TOTAL $49,640

Prepared By: Jason Van Gilder, P.E. Review By: Bill Fox, P.E.
(Project Manager) {Principal)

Cosmopolitan Engineering Group

Page 21 of 28

File Name: GH Outfall Construction Support Budget Oct 09.xIs
Date Printed: 12/2/2009



BUDGET ESTIMATE
Consent Agenda - 11

Page 35 of 41
PROJECT: WWTP Outfall Replacment (Offshore Portion)
CLIENT: City of Gig Harbor
JOB# BILLING Engineering ) Document | caoDr
STAFF " Engineer lil X Coord! Admin "
MULTIPLIER: Administral Product Gr
GIGOO0S ministrator uction aphics TOTAL TOTAL
BILLRATES |  $177.00 $125.21 $100.60 $73.24 410701 | HOURS cost
TASK 2 -SERVICES DURING BIDDING
2.1 Bidding Assistance
2.2 Pre-Bid Conference
2.3 RFis During Bidding Period/Contract Addenda
2.4 Bid Evaluation and Recommendation
2.5 Provide Confract Documents
Labor Subtotal at Current Salary Rates
Estimated % of Task in 2009 30% Annual Increase 5.00%
. Estimated % of Taskin 2010 10% Net Increase
Salary Escalation
Estimated % of Task in 2011
Estimated % of Task in 2013 Additional Labor Cost
Direct Expense ftem Number | UnitCost |  Unit Direct Cost Markup %
Mileage $0.685 mile 10%
Good To Go Bridge Toll $2.75 trips 10%
Confract Documents (Bid & Conformed Sels) $250.00 each 10%
CD/DVD Discs $30.00 each 10%
Full Size Plots (City to Complete and Defiver) $5.00 each 10%
EXPENSE SUBTOTAL,
Expense Escalation Estimated net increase over task Additional Expense Cost
from rate escalation
Outside Expenses Description Direct Cost Markup %
Landau & Associates 10%
Subconsultants Bright 10%
- Grette 10% . .
CEGTOTAL
Task TOTAL
Prepared By: Jason Van Gilder, P.E. Review By: Bill Fox, P.E.
(Project Manager) (Principal)

File Name: GH Outfall Construction Support Budget Oct 09.xIs
Cosmopoalitan Engineering Group Page 22 of 28 Date Printed: 12/2/2009
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PROJECT: WWTP Outfall Replacment (Offshore Portion) Page 36 of 41
CLIENT: City of Gig Harbor
BILLRATES | $177.00 $12521 $100.60 §73.24 $107.01 | HOURS COST
TASK 3 -SERVICES DURING CONSTRUCTION
3.1 Administrative of Project Controls 8 48 10 8 74 $9,018.00
Twice Monthly Construction Meetings (24 Total) 48 48 8 104 $15,092.00
3.2 Provide Design Inerpretation 56 100 8 7 16 187 $25,462.64
3.3 Provide Construction Observation Services
Fabrication & Pre-Installation 8 96 104 $13,436.16
Near-Shore Trenching 10 80 90 $11,786.80
In-Harbor Deployment 10 80 90 $11,786.80
HDD Qperation 20 40 60 $8,548.40
Colvos Passage Deployment 40 80 120 $17,096.80
Final Connections & Start-up 8 80 88 $11,432.80
3.4 Interface with Maritime Users of the Harbor 8 8 12 4 4 38 $4,345.88
3.5 Change Order Preparation and Support 16 24 8 4 8 60 ' $7,790.88
3.6 Permit Suppori Services 8 24 4 8 4 $5,409.36
3.7 Punch List and Completion Monitoring 16 20 4 4 4 $6,031.56
Labor Subtotal at Current Salary Rates 256 728 46 43 28 4101 $147,238.08
Estimated % of Task in-2009 Annual Increase 5.00%
Salary Escalation Estimated % of Task in 2010 80% Net Increase 6.05%
Estimated % of Task in 2011 20%
Estimated % of Task in 2013 Additional Labor Cost $8,907.90
Direct Expense Item Number | UnitCost Unit Direct Cost Markup %
Mileage| 2850 $0.585 mile $1,667.25 10% $1.833.98
Camera Use 75 $15.00 days $1,125.00 10% $1,237.50
Good To Go Bridge Toll 95 $2.75 trips $261.25 10% $287.38
Photocopies/Reproduction] 1500 $0.07 shest $105.00 10%
CD/DVD Discs $5.00 each 10%
EXPENSE SUBTOTAL $3,474.35
Expense Escalation”  |Estimated net increase over task 6.05% Additional Expense Cost $210.20
from rate escalation
Outside Expenses Description Direct Cost Markup %
Rosedale Marine $46,350.00 10% $50,985.00
Landau & Assoclates $23,975.04 10% $26,372.55
Subconsultants Bright Engineering $10,344.21 10% §11,37863
Grette & Associates $9,932.01 10% $10,925.21
CEG TOTAL $159,831
Task TOTAL $250,492
Prepared By: Jason Van Gilder, P.E. Review By: Bill Fox, P.E.
{Project Manager) {Principal)

Cosmopolitan Engineering Group

Page 23 of 28
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Page 37 of 41
PROJECT: WWTP Outfall Replacment (Offshore Portion)
CLIENT: City of Gig Harbor
joB# BILLING Engineering ) Document | caon
GIG005 wottpuer: | STAF | poministator | et Production | YA Grartics
TOTAL TOTAL
BILLRATES |  $177.00 $125.21 $100.60 $73.24 $107.01 | HOURS coST
TASK 4 -Project Closeout
41 Record Drawing Review, Comment, and Compilation 4 16 8 8 40 76 $8,382.48
4.2 Engineers Operation and Maintenance Manual 8 20 8 8 20 64 $7,451.12
Labor Subtotal at Current Salary Rates 12 36 16 16 60 149 $15,833.60
Estimated % of Task in 2009 Annual Increase 5.00%
, Estimated % of Task in 2010 10% Net Increase 11.42%
Salary Escalation :
Estimated % of Task in 2014 75%
Estimated % of Task in 2013 15% Additional Labor Cost $1,808.21
Direct Expense Item Number | Unit Cost Unit Direct Cost Markup % |-
Mileage 80 $0.505 mile $30.30 10%
Camera Use| 2 $15.00 days $30.00 10%
Good ToGoBridge Toll] 2 $2.75 frips $5.50 10%
Photocopies 750 $0.07 sheet $52.50 10%
Reproduction (As-Built) $150.00 each 10%
CD/DVD Discs of Record Drawings (by City as Needed) 8 $5.00 each $40.00 10%
Record Drawing Scans 18 $15.00 each $270.00 10%
EXPENSE SUBTOTAL $471.13
Expense Escalation Estimated net increase over task 11.42% Additional Expense Cost $53.80
from rate escalation
Outside Expenses Description Direct Cost Markup %
Subconsultants
CEG TOTAL $18,167
Task TOTAL $18,167
Prepared By: Jason Van Gilder, P.E. Review By: Bill Fox, P.E.
(Project Manager) (Principal)

Cosmopolitan Engineering Group
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Page 38 of 41
GIG HARBOR OUTFALL EXTENTION

Construction Services Fee Summary

Bright Engineering
LABOR LABOR INFLATION TOTALS OVERALL
F It Principal Expenses Total Total Total
Billing Rate/Hour:| § 171.95  Cost+ MU | Labor Hours _ Labor Cost Labor Expense Labor Expense
TASK 1 ENGINEERING PROJECT ADMINISTRATION
1.4 Project Administration
1.2 Administration Allowance
exp Task 1 Expense
Task 1 Labor Hrs Sublotal 0 1] 0
TASK 1 Cost Subtotal $ . $ - $0.001 % - $ - $ - $ - $0.001$ -
TASK 2 ENGINEERING SERVICES DURING BIDDING
ENGINEERING SERVICES DURING
TASK 3 CONSTRUCTION
3.1 Administrative of Project Controls 8 8 $1,375.58 $ 83.22 $ 145881 $ 1,458.81
3.2 Provide Design Interpretation 20 20 $3,438.96 $ 20808 $ 364702 $ 3647.02
3.3 Provide Construction Observation Services 28 28 $4,814.54 $  291.28 $ 510582 . |s 510582
3.4 Interface with Maritime Users of the Harbor $ -
3.5 Change Order Preparation and Support $ .
3.6 Permit Support Services $ -
3.7 Punch List and Completion Monitoring $ -
Exp Task 3 Expense $125.00 $125.00 $ 756 $132.56 1% 132.56
Task 3 Labor Hrs Subtotal 55 56
TASK 3 Cost Subtotal $9,620.08 § 12500 $ 062900}  12500]$ 58256 §$ 7.56 {§ 10,21165 $132.56 [ 10,344
ENGINEERING SERVICES DURING TWO-YEAR
TASK 4 WARRANTY PERIOD
4.1 Compilation
4.2 Engineer's Operation and Maintenance Manual
0O
Exp Task 4 Expense
Task 4 Labor Hrs Subtotal 4] o
TASK 4 Cost Subtotal $ - - $0.001 $ - 15 - § - 18 - $0.001 -
TOTAL BUDGET} 9620.088 § 125.00 [ $ 9520.00]S  12500]$ 58258 § 7.56 | § 10,211.65 $1325618 10,344
y
Notes:
GH Outfall Construction Support Budget Oct 09.xls Page 25 of 28 12/2/2009
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AFTER RECORDING RETURN TO:

The City of Gig Harbor
Attn: City Clerk

3510 Grandview St.
Gig Harbor, WA 98335

WASHINGTON STATE COUNTY AUDITOR/RECORDER'S INDEXING FORM

Document Title(s) (or transactions contained therein):
Storm Water Facilities Maintenance Agreement and Restrictive Covenant

Grantor(s) (Last name first, then first vname and initials)
Gig Harbor Marina

Grantee(s) (Last name first, then first name and initials
City of Gig Harbor

Legal Description (abbreviated: i.e., lot, block, plat or section, township, range)
Lot 3 & East 25 feet of Lot 4, Block 1, Town of Millville, Book 2 of Plats, Page 23

Assessor's Property Tax Parcel or Account Number: _597000-003-0

Reference Number(s) of Documents assigned or released:

Page 1 of 8
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STORM WATER FACILITIES MAINTENANCE AGREEMENT
AND RESTRICTIVE COVENANT

This Storm Water Facilities Maintenance Agreement and Restrictive Covenant is
made this 12th day of _ August , 2009, by and between the City of Gig Harbor, a
Washington municipal corporation (hereinafter the "City"), and_ Gig Harbor Marina
a Corporation organized under the laws of the State of Washington ,
located and doing business at 3323 Harborview Drive, Gig Harbor, WA 98332-2126
(hereinafter the "Owner").

RECITALS

WHEREAS, Owner is the owner of fee title or a substantial beneficial interest in
certain real property located in Gig Harbor, Washington, commonly described as
Bay View Building located at 3323 Harborview Drive
(hereinafter the "Property") and legally described in Exhibit A, which is attached hereto
and incorporated herein by this reference; and

WHEREAS, in connection with the Owner's proposed development of the Property,
the City has required and the Owner has agreed to construct a storm water collection and
detention system; and

WHEREAS, such drainage system is described and shown on a construction
drawing prepared by the engineering firm of Michael F. Wnek, P.E., PS , dated
January 2 , 2009 _ (hereinafter the "Drainage System Drawing"), for the Owner's
Property, a copy of which is attached hereto as Exhibit B and incorporated herein by this
reference; and

WHEREAS, as a condition of project approval and/or as a condition of the City's
utilization of the Owner's storm drainage system, the parties have entered into this
Maintenance Agreement and Restrictive Covenant, in order to ensure that the drainage
system will be constructed and maintained in accordance with the approved plans and the
City's development standards;

NOW, THEREFORE, in consideration of the mutual agreements contained herein,

as well as other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Owner and the City hereby agree as follows:

Page 2 of 8



Consent Agenda - 12
Page 4 of 20

TERMS

Section 1. Construction and Maintenance. Owner agrees to construct and
maintain a drainage system on its Property, as shown on the Drainage System Drawing,
Exhibit B. The drainage system shall be maintained and preserved by the Owner until
such time as the City, its successors or assigns, agree that the system should be altered in
some manner or eliminated.

Section 2. No Removal. No part of the drainage system shall be dismantled,
revised, altered or removed, except as necessary for maintenance, repair or replacement.

Section 3. Access. The City shall have the right to ingress and egress over those
portions of the Property described in Exhibit A in order to access the drainage system for
inspection and to reasonably monitor the system for performance, operational flows or
defects. Nothing herein creates an obligation of the City to inspect or monitor the drainage
system.

Section 4. Repairs, Failure of Owner to Maintain. If the City determines that
maintenance or repair work is required to be performed on the system, the City Engineer or
his/her designee shall give notice to the Owner of the noted deficiency. The Engineer shall
also set a reasonable time in which the Owner shall perform such work. [f the repair or
maintenance required by the Engineer is not completed within the time set by the Engineer,
the City may perform the required maintenance and/or repair. Written notice will be sentto
the Owner, stating the City's intention to perform such repair or maintenance, and such
work will not commence until at least 15 days after such notice is mailed, except in
situations of emergency. If, within the sole discretion of the Engineer, there exists an
imminent or present danger to the system, the City's facilities or the public health and
safety, such 15 day period will be waived and maintenance and/or repair work will begin
immediately.

Section 5. Cost of Repairs and/or Maintenance. The Owner shall assume all
responsibility for the cost of any maintenance and for repairs to the drainage system. Such
responsibility shall include reimbursement to the City within 30 days after the City mails an
invoice to the Owner for any work performed by the City. Overdue payments will require
payment of interest by the Owner at the current legal rate as liquidated damages.

Section 6. Notice to City of Repairs and/or Maintenance. The Owner is hereby
required to obtain written approval from the City Engineer prior to filling, piping, cutting or
removing vegetation (except in routine landscape maintenance) in open vegetated
drainage facilities (such as swales, channels, ditches, ponds, etc.), or performing any
alterations or modifications to the drainage system.

Page 3 of 8
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Section 7. Rights Subject to Permits and Approvals. The rights granted herein
are subject to permits and approvals granted by the City affecting the Property subject to
this Maintenance Agreement and Covenant.

Section 8. Terms Run with the Property. The terms of this Maintenance
Agreement and Covenant are intended to be and shall constitute a covenant running with
the Property and shall inure to the benefit of and be binding upon the parties hereto and
their respective heirs, successors and assigns.

Section 9. Notice. All notices required or permitted hereunder shall be in writing
and shall either be delivered in person or sent by certified U.S. Mail, return-receipt
requested, and shall be deemed delivered on the sooner of actual receipt or three (3) days
after deposit in the mail, postage prepaid, addressed to the City or the Owner at the
addresses set forth below:

To.the City:

City Engineer

City of Gig Harbor
3510 Grandview Street
Gig Harbor, WA 98335

To the Owner:

Gig Harbor Marina

3323 Harborview Drive

Gig Harbor, WA 98332-2126

Section 10. Severability. Any invalidity, in whole or in part, of any provision of this
Maintenance Agreement and Covenant shall not affect the validity of any other provision.

Section 11. Waiver. No term or provision herein shall be deemed waived and no
breach excused unless such waiver or consent is in writing and signed by the party claimed
to have waived or consented.

Section 12. Governing Law, Disputes. Jurisdiction of any dispute over this
Maintenance Agreement and Covenant shall be solely with Pierce County Superior Court,
Pierce County, Washington. This Maintenance Agreement and Covenant shall be
interpreted under the laws of the State of Washington. The prevailing party in any litigation
arising out of this Maintenance Agreement and Covenant shall be entitled to its reasonable
attorneys' fees, costs, expenses and expert withess fees.

Section 13. Integration. This Maintenance Agreement and Covenant constitutes
the entire agreement between the parties on this subject matter, and supersedes all prior
discussions, negotiations, and all other agreements on the same subject matter, whether
oral or written.

Page 4 of 8
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IN WITNESS WHEREOF, the parties have caused this Maintenance Agreement
and Covenant to be executed this 12th day of __ August , 2009
f’HL

THE CITY OF GIG HARBOR

‘OWNER
By: %ﬁ ‘ W7

Its Mayor

Its:

Print Name: %?’7/34 \B& S%'MZ”

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney

Page 5 of 8
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STATE OF WASHINGTON )
) ss.
COUNTY OF Pierce )
| certify that | know or have satisfactory evidence that
Stanited D, Stereal o is the person who appeared before me, and said

person acknbwledged that (he/she) signed this instrument, on oath stated that (he/she)
was authorized to execute the instrument and acknowledged it as the

PRES et of _ &6 Havbor Marinau , to be the
free and voluntary act of such party for the uses and purposes mentioned in the

instrument.

DATED: _ R:171-09

u

Notary Pubhc /,;
State of Washington n&d &0‘" the

TAMI L APPELGATE
MY COMMISSION EXPIRES

Nov092009 _. 000! expires: _1{-09-09

STATE OF WASHINGTON )
) ss.

COUNTYOFPIERCE )

[ certify that | know or have satisfactory evidence that Charles L. Hunter is the
person who appeared before me, and said person acknowledged that he signed this
instrument, on oath stated that he was authorized to execute the instrument and
acknowledged it as the Mayor of Gig Harbor, to be the free and voluntary act of such party
for the uses and purposes mentioned in the instrument.

DATED:

Notary Public in and for the
State of Washington,

Title:
My appointment expires:

Page 6 of 8
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION

BEGINNING AT THE MOST SOUTHERLY CORNER OF LOT 3 IN BLOCK 1 OF
TOWN OF MILLVILLE, PIERCE COUNTY, W.T., ACCORDING TO PLAT
RECORDED IN BOOK 2 OF PLATS AT PAGE 23, IN PIERCE COUNTY,
WASHINGTON; THENCE NORTHWESTERLY ALONG THE SOUTHWESTERLY
LINE OF SAID BLOCK, 75 FEET; THENCE NORTHEASTERLY PARALLEL
WITH THE NORTHWESTERLY LINE OF LOT 4 OF SAID BLOCK 1, TO THE
GOVERNMENT MEANDER LINE; THENCE SOUTHERLY ALONG SAID
MEANDER LINE TO AN INTERSECTION WITH THE SOUTHEASTERLY LINE
OF SAID LOT 3, PRODUCED; THENCE SOUTHWESTERLY ALONG SAID LINE
TO THE POINT OF BEGINNING.

TOGETHER WITH SECOND CLASS TIDELANDS, AS CONVEYED BY THE
STATE OF WASHINGTON, ABUTTING THEREON, EXTENDING TO THE LINE
OF EXTREME LOW TIDE.

EXCEPT ANY PORTION LYING BELOW THE INNER HARBOR LINE.

TOGETHER WITH ALL OF SELLERS' INTEREST IN AND TO THAT CERTAIN
LEASE OF ADJACENT AQUATIC LANDS BETWEEN THE STATE OF
WASHINGTON, AS LESSOR, AND EDWARD J. AND WILMA CONAN, AS
LESSEE, DATED JUNE 7, 1990, RECORDED UNDER PIERCE COUNTY
AUDITOR'S FEE NO. 9104300817, AS AMENDED BY INSTRUMENT DATED
OCTOBER 22, 1990, RECORDED UNDER PIERCE COUNTY AUDITOR'S FEE NO.
9104300819, AND ASSIGNED TO GRANTORS BY INSTRUMENT DATED JUNE
26, 1992, RECORDED UNDER PIERCE COUNTY AUDITOR'S FEE NO.
9409020345 ' ’

Page 7 of 8
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AFTER RECORDING RETURN TO:

The City of Gig Harbor
Attn: City Clerk

3510 Grandview St.
Gig Harbor, WA 98335

WASHINGTON STATE COUNTY AUDITOR/RECORDER'S INDEXING FORM

Document Title(s) (or transactions contained therein):
Sanitary Sewer Facilities Easement and Maintenance Agreement

Gfantor(s) (Last name first, then first name and initials)
Gig Harbor Marina

Grantee(s) (Last name first, then first name and initials)
City of Gig Harbor -

Legal Description (abbreviated: i.e., lot, block, plat or section, township, range)
Lot 3 & East 25 feet of Lot 4, Block 1, Town of Millville, Book 2 of Plats, Page 23

Assessor's Property Tax Parcel or Account number: _597000-003-0

Reference number(s) of documents assigned or released:

Page 1 of 11
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SANITARY SEWER FACILITIES EASEMENT
AND MAINTENANCE AGREEMENT

This Sanitary Sewer Facilites Easement and Maintenance Agreement is made

this _12th day of August , 2009 _, by and between the City of Gig
Harbor, a  Washington municipal corporation  (hereinafter the “‘City™),
and__ Gig Harbor Marina , a
Corporation , located and doing

business at 3323 Harborview Drive, Gig Harbor, WA 98332-2126
(hereinafter the “Owner”).

RECITALS

WHEREAS, Owner is the owner of fee title or a substantial beneficial interest in
certain real property located in Gig Harbor, Washington, commonly described as
Bay View Building located at 3323 Harborview Drive ,
(hereinafter the “Property”) and legally described in Exhibit A, which is attached hereto
and incorporated herein by this reference; and

WHEREAS, in connection with the Owner's proposed development of the
Property, the City has required and the Owner has constructed a private sanitary sewer
system on the Property; and

WHEREAS, such sanitary sewer system is described and shown on a
construction drawing(s) prepared by the engineering firm of Michael F. Wnek, PE.,PS
dated 01-02-09 (hereinafter the “Plans”), for the Owner's Property, a copy of
which is attached hereto as Exhibit B and incorporated herein by this reference; and

WHEREAS, as a condition of project approval, and/or due to the nature of the
development, the sanitary sewer system on the Property is private, and will not be the
responsibility of nor owned, operated or maintained by the City; and

WHEREAS, the private sanitary sewer will eventually be connected to the City’s
sanitary sewer system and the City desires an easement to definitively establish the
permissible location of the City’s access on the Property described in Exhibit A, for the
purposes described in this Agreement; and

WHEREAS, as a result of said private ownership and responsibility for operation
and maintenance, including repair, rehabilitation, replacement, alterations and/or
modifications, the parties have entered in to this Easement and Maintenance
Agreement, in order to ensure that the sanitary sewer system will be constructed,
operated and maintained in accordance with the approved Plans and all applicable rules
and regulations;

Page 2 of 11



Consent Agenda - 12
Page 12 of 20

NOW, THEREFORE, in consideration of the mutual agreements contained
herein, as well as other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Owner and the City hereby agree as follows:

TERMS
Section 1. Affected Property. The real property subject to this Agreement is
legally described in Exhibit A.

Section 2. Definitions. As used in this instrument:

A.  The word “plat’ refers to the  Not Applicable ,
and any other plat or plats, including short plats, covering all real property which may
hereafter be made subject to the provisions of this instrument by a written instrument
signed by the Owner, its successors and assigns, in accordance with this Agreement.

B. The word “lot” refers to a lot shown on any plat defined herein, but shall
not include any parcel designated as a “tract’ on a plat. “Lot” shall include any parcel of
land that is separately subjected to this instrument without having been subdivided into
two or more parcels by a plat recorded subsequent to the recording of this instrument.

C. The word "Owner” or “Owners” refers to the entity, whether an individual,
corporation, joint venture or partnership which is an owner in fee simple or of a
substantial beneficial interest (except for mineral estate) in all or any portion of the
property in the Plat or the Property. A "substantial beneficial interest” shall include both
legal and equitable interests in the Property.

- D. The words “"Owners’ Association” refer to a nonprofit corporation which
-may be formed for the purpose of operating and maintaining the facilities described in
Exhibit B on the Property, which may be independently conveyed by the Owner or its
successors and assighs to an Owners’ Association, and to which the Owners'
Association may provide other services in order to benefit the owners of property within
the plat or the Property.

Section 3. Maintenance Obligations. The Owner, its successors, assigns
and/or owners of an after-acquired interest in the Property, hereby covenant and agree
that they are jointly and severally responsible for the installation, operation, perpetual
maintenance, of a sanitary sewer system on the Property, as shown on the Plans
attached hereto as Exhibit B. The sanitary sewer system shall be operated,
maintained and preserved by the Owner in accordance with the Plans and all applicable
ordinances, codes, rules and regulations. The sanitary sewer system shall be preserved
in conformance with the Plans until such time as all parties to this Agreement, including
the City, agree in writing that the sanitary sewer system should be altered in some
manner or eliminated. In the event the sanitary sewer system is eliminated as provided
hereinabove, the Owner shall be relieved of operation and maintenance responsibilities.
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No such elimination of the sanitary sewer system will be allowed prior to the Public
Works Director’s written approval.

Section 4. Notice to City. The Owner shall obtain written approval from the
Director prior to performing any alterations or modifications to the sanitary sewer system
located on the Property described in Exhibit A. No part of the sanitary sewer system
shall be dismantled, revised, altered or removed, except as provided hereinabove, and
except as necessary for maintenance, including repair, rehabilitation, replacement,
alterations, and/or other modifications.

Section 5. Easement for Access. The Owner hereby grants and conveys to
the City a perpetual, non-exclusive easement, under, over, along, through and in the
Property, as such Easement is legally described in Exhibit C, attached hereto and
incorporated herein by this reference. This Easement is granted to the City for the
purpose of providing the City with ingress and egress in order to access the sanitary
sewer system on the Property for inspection, and to reasonably monitor the system for
performance, operational flows, defects, and/or conformance with applicable rules and
regulations. In addition, the City may use this Easement to exercise its rights as
described in Section 8 herein.

Section 6. Assignment to an Owners’ Association. In the event that an
Owners' Association is formed under a Declaration of Covenants, Conditions and
Restrictions which includes all of the Property in Exhibit A, the Owner may assign
responsibility for installation and perpetual maintenance of the sanitary sewer system to
" such Owners’ Association for so long as the Owners’ Association remains in existence
and upon the conditions that the Owners’ Association assumes all of the obligations,
liabilities, covenants and agreements of the Owner under this Agreement. Such
assignment of the Owner's obligations shall be in a duly executed instrument in
recordable form, and for so long as such assignment remains effective, the Owner shall
have no further responsibility or liability under this Agreement.

Section 7. Conveyances. In the event the Owner shall convey its substantial
beneficial or fee interest in any property in the Plat, any lot, or the Property, the
conveying Owner shall be free from all liabilities respecting the performance of the
restrictions, covenants and conditions in this Agreement; PROVIDED, HOWEVER, that
the conveying Owner shall remain liable for any acts or omissions during such Owner’s
period of ownership of such Property.

Section 8. Rights of the City of Gig Harbor.

A Execution of this Agreement shall not affect the City of Gig Harbor's
present or future interest or use of any public or private sanitary sewer system. If the
City determines that maintenance is required for the sanitary sewer system, and/or
there is/are illegal connection(s) to or discharges into the sanitary sewer system, the
Public Works Director or his/her designee shall give notice to the Owner(s) of the
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specific maintenance and/or changes required, and the basis for said required
maintenance and/or changes. The Director shall also set a reasonable time in which
the Owner(s) shall perform such work. If the maintenance required by the Director is
not completed within the time set by the Director, the City may perform the required
maintenance. Written notice will be sent to the Owner(s), stating the City’s intention to
perform such maintenance, and such work will not commence until at least five (5) days
after such notice is mailed, except in situations of emergency. If, at the sole discretion
of the Director, there exists an imminent or present danger to the sanitary sewer
system, the City's facilities or the public health and safety, such five (5) day period will
be waived, and the necessary maintenance will begin immediately.

B. In order to assure the proper maintenance of the Owner's sanitary sewer
system, and to ensure there will be no damage to the City’s sanitary sewer system, the
City of Gig Harbor shall have the right, but not the obligation, to inspect and monitor the
Owner’s system. In addition, the City shall have the right as provided below, but not the
obligation, to maintain the system, if the Owner(s) fail to do so, and such failure
continues for more than five (5)-days after written notice of the failure is sent to the
responsible parties. However, no notice shall be required in the event that the City of
Gig Harbor determines that an emergency situation exists in which damage to person or
property may result if the situation is not remedied prior to the time required for notice.

C. If the City provides notice in writing, but the Owner or Owners’ Association
fails or refuses to perform any maintenance or operational duties as requested by the
City, the City's employees, officials, agents or representatives may enter the Property
and undertake the necessary maintenance, repair or operational duties to the City's
satisfaction. The City's ability to enforce this provision is subject further to the City’s
right to impose materialmen’s and/or laborer's liens and to foreclose upon any and all
properties owned by the Owner(s).

D. If the City exercises its rights under this Section, then the Owner(s) or
Owners’ Association shall reimburse the City on demand for all reasonable and
necessary expenses incurred incident thereto. In addition, the City is hereby given the
right, power and authority acting in the name of the Owner's Association to exercise and
enforce on behalf of the Association and at the Association’s cost, the assessment of
dues and charges for such costs and to enforce the Association’s lien right for any
assessments, dues and charges as herein specified. The City shall also be permitted to
collect the costs of administration and enforcement through the lien attachment and
collection process as is permitted under chapter 35.67 RCW, or any other applicable
law.

E. In addition to or in lieu of the remedies listed in this Section, if the Owners
or Owner’'s Association, after the written notice described in Section 8A above, fails or
refuses to perform the necessary maintenance, repair, replacement or modifications,
the City may enjoin, abate or remedy such breach or continuation of such breach by
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appropriate proceedings, and may bring an action against the violator for penalties
under the Gig Harbor Municipal Code.

Section 9. Indemnification of City. The Owner(s) agree to defend, indemnify
and hold harmless the City of Gig Harbor, its officials, officers, employees and agents,
for any and all claims, demands, actions, injuries, losses, damages, costs or liabilities of
any kind or amount whatsoever, whether known or unknown, foreseen or unforeseen,
fixed or contingent, liquidated or unliquidated, arising from an alleged defect in the
design of the sanitary sewer system as installed by the Owner(s), or arising by reason
of any omission or performance under this Agreement by the Owner(s), its successors
and assigns, and/or Owners’ Association, of any of the obligations hereunder.

Section 10. Rights Subject to Permits and Approvals. The rights granted
herein are subject to permits and approvals granted by the City affecting the Property
subject to this Easement and Maintenance Agreement.

Section 11. Terms Run with the Property. The terms of this Easement and
Maintenance Agreement are intended to be and shall constitute a covenant running with
the Property and shall inure to the benefit of and be binding upon the parties hereto and
their respective heirs, successors and assigns.

Section 12. Notice. All notices required or permitted hereunder shall be in
writing and shall either be delivered in person or sent by certified U.S. Mail, return-
receipt requested, and shall be deemed delivered on the sooner of actual receipt or
three (3) days after deposit in the mail, postage prepaid, addressed to the City or the
Owner at the addresses set forth below:

To the City:

City Engineer

City of Gig Harbor
3510 Grandview Street
Gig Harbor, WA 98335

To the Owner:

Gig Harbor Marina

3323 Harborview Drive

Gig Harbor, WA 98332-2126

Section 13. Severability. Any invalidity, in whole or in part, of any provision of
this Easement and Maintenance Agreement shall not affect the validity of any other
provision.

Section 14. Waiver. No term or provision herein shall be deemed waived and
no breach excused unless such waiver or consent is in writing and signed by the party
claimed to have waived or consented.
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Section 15. Governing Law, Disputes. Jurisdiction of any dispute over this
Easement and Maintenance Agreement shall be solely with Pierce County Superior
Court, Pierce County, Washington. This Easement and Maintenance Agreement shall
be interpreted under the laws of the State of Washington. The prevailing party in any
litigation arising out of this Easement and Maintenance Agreement shall be entitled to
its reasonable attorneys’ fees, costs, expenses and expert witness fees. '

Section 16. Integration. This Easement and Maintenance Agreement
constitutes the entire agreement between the parties on this subject matter, and
supersedes all prior discussions, negotiations, and all other agreements on the same
subject matter, whether oral or written.

IN WITNESS WHEREOF, the parties have caused this Easement and

Maintenance Agreement be executed this 12th  day of August , 2009 .
THE CITY OF GIG HARBOR NEj
By: %ﬂj 4@%77’\
Its Mayor )ﬂ
Its: 9,

Owner, President, or Managlng Member

Print Name: Qi”/‘ei &D 8

APPROVED AS TO FORM:

ATTEST:

City Attorney City Clerk
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STATE OF WASHINGTON )
- ) ss.
COUNTY OF Pierce )
I certify that | know ' or have satisfactory evidence that

AN ey D Senl) is the person who appeared before me, and said
person acknoWi’edged that (he/she) signed this instrument, on oath stated that (he/she)

was authorized to execute the instrument and acknowledged it as the

DREM PEnST of _ G Yooy Narinay to be the

free and voluntary act of such party for the uses and purposes mentloned in the
instrument.

DATED: BT 09

NotaryPubhc T f : N JJQQ‘ZE‘% !
State of Washington NOtaWWC In ar\d for
TAMI L APPELGATE 4 State of Washmgtj&

MY COMMISSION EXPIRES Title: ot
V- 09, 2009 My appointment expires: _11-04-09

STATE OF WASHINGTON )
) ss.
COUNTYOFPIERCE )

| certify that | know or have satisfactory evidence that Charles L. Hunter is the
person who appeared before me, and said person acknowledged that he signed this
instrument, on oath stated that he was authorized to execute the instrument and
acknowledged it as the Mayor of Gig Harbor, to be the free and voluntary act of such
party for the uses and purposes mentioned in the instrument.

DATED:

Notary Public in and for the
State of Washington,
Title:

My appointment expires:
Page 8 of 11



Consent Agenda - 12
Page 18 of 20

EXHIBIT A
PROPERTY LEGAL DESCRIPTION

BEGINNING AT THE MOST SOUTHERLY CORNER OF LOT 3 IN BLOCK 1 OF
TOWN OF MILLVILLE, PIERCE COUNTY, W.T., ACCORDING TO PLAT
RECORDED IN BOOK 2 OF PLATS AT PAGE 23, IN PIERCE COUNTY,
WASHINGTON; THENCE NORTHWESTERLY ALONG THE SOUTHWESTERLY
LINE OF SAID BLOCK, 75 FEET; THENCE NORTHEASTERLY PARALLEL
WITH THE NORTHWESTERLY LINE OF LOT 4 OF SAID BLOCK 1, TO THE
GOVERNMENT MEANDER LINE; THENCE SOUTHERLY ALONG SAID
MEANDER LINE TO AN INTERSECTION WITH THE SOUTHEASTERLY LINE

OF SAID LOT 3, PRODUCED; THENCE SOUTHWESTERLY ALONG SAID LINE
TO THE POINT OF BEGINNING,

TOGETHER WITH SECOND CLASS TIDELANDS, AS CONVEYED BY THE
STATE OF WASHINGTON, ABUTTING THEREON, EXTENDING TO THE LINE
OF EXTREME LOW TIDE.

EXCEPT ANY PORTION LYING BELOW THE INNER HARBOR LINE.

TOGETHER WITH ALL OF SELLERS' INTEREST IN AND TO THAT CERTAIN
LEASE OF ADJACENT AQUATIC LANDS BETWEEN THE STATE OF
WASHINGTON, AS LESSOR, AND EDWARD J. AND WILMA CONAN, AS
LESSEE, DATED JUNE 7, 1990, RECORDED UNDER PIERCE COUNTY
AUDITOR'S FEE NO. 9104300817, AS AMENDED BY INSTRUMENT DATED
OCTOBER 22, 1990, RECORDED UNDER PIERCE COUNTY AUDITOR'S FEE NO.
9104300819, AND ASSIGNED TO GRANTORS BY INSTRUMENT DATED JUNE

26, 1992, RECORDED UNDER PIERCE COUNTY AUDITOR'S FEE NO.
9409020345
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EXHIBIT C
EASEMENT LEGAL DESCRIPTION

Not Applicable
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The results of the evaluation indicated that there was inadequate sight distance available at this
intersection. The criteria utilized in the evaluation is summarized in a memo from Senior Engineer, Jeff
Langhelm to Stephen Misiurak, City Engineer dated September 18, 2009, Exhibit A. The engineering
methodology utilized in performing the sight distance evaluation is in accordance with the AASHTO
‘Geometric Design of Highways and Streets”, 2004 Edition, a nationally recognized engineering
technical manual utilized by agencies throughout the country.

As a result of the sight distance evaluation, on October 7, 2009, the City Engineer denied the
encroachment as contained within the Notice of Decision, EN-08-055, Exhibit B. Ms. Clark then.
appealed the City’s Engineer’s denial of the Street Obstruction Permit on October 19, 2009, Exhibit C. In
November, the City confirmed through a formal land survey that the fence is located approximately 4
feet within City right of way, Exhibit E. On October 23, 2009, City staff then photographed the actual
sight distance available and measured it to be approximately 140 feet. The required minimum sight
distance is 280 feet. Photos are attached depicting the location of the available sight distance, Exhibit D.
The location and height of the fence as depicted in the photographs causes a serious sight distance
impediment which results in a serious safety issue, as there is insufficient stopping sight distance
available to vehicular traffic.

Carol Morris, the City’s designated legal counsel representing the City staff on this issue has prepared a

“City Staff's Memorandum of Authorities in Support of Dismissal of Appeal, dated November 18, 2009,
Exhibit F.

RECOMMENDATION/MOTION

The City Engineer affirms the methodology and analysis utilized in his decision to deny the
encroachment permit and recommends Council uphold this denial.
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Steve Misiurak, PE, City Engineer

Page 2 ~ Site Distance Evaluation
September 18, 2009

AASHTO manual a distance of 280 ft would be necessary to achieve adequate sight
distance.

Based on the measurements collected on July 13, 2009 and applying the

information regarding adequate sight distance described above, the fence is located
within the sight distance triangle and adequate sight distance is not available. The
attached schematic shows the fence and the sight distance triangle at this location.

RECOMMENDATION: Deny the encroachment permit application and, if relocation
of the fence is desired, relocate the fence to a position beyond the sight distance
triangle at this intersection. Any relocation of the fence at this site should include
submittal of a sight distance certification prepared by a civil engineer licensed in the
State of Washington and acceptance by the City of Gig Harbor.
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CITY OF GIG HARBOR
NOTICE OF DECISION
ENCROACHMENT PERMIT

Applicant: Lisa Clark
Application No. EN-08-065

L Background.

A wood fence was installed in City of Gig Harbor right-of-way adjacent to Soundview
Drive near the intersection of Grandview Place, without an encroachment permit being
obtained from the City of Gig Harbor, by the abutting property owner, Lisa Clark. Upon
notice by the City of the need for this permit, Ms. Clark subsequently submitted an
encroachment permit application to maintain the fence in City right-of-way.

1. Existing Conditions.

Public Works staff, Senior Engineer (Jeff Langhelm, P.E.) visited the site at 3:00 p.m.on
July 13, 2009. At the time of the site visit, the weather was overcast with an air
temperature of approximately 60 degrees F. The posted speed of Soundview Drive is
25 miles per hour.

.  Discussion and Analysis.

Distance measurements were taken south along Soundview Drive from the intersection
of Soundview Drive and Grandview Place to verify that the minimum necessary
dimensions exist for a sight distance triangle in accordance with the City of Gig Harbor
Public Works Standards and the 2004 AASHTO Geometric Design of Highways and
Streets Manual. The starting location for establishing the hypotenuse of the sight
distance triangle is known as the decision point. This pointis located along the minor
road ten feet from the nearest edge of the travel lanes. According to Exhibit 9-55 of the
2004 AASHTO Manual, a minimum intersection sight distance of 280 feet would be
necessary to achieve adequate sight distance.

As shown on the attached map, which is incorporated herein by this reference, the Clark
fence is located within the sight distance triangle because it has been constructed less
than 280 feet from the decision point.

IV. Findings.

Under Gig Harbor Municipal Code Section 12.02.030, an encroachment permit may be

issued to the applicant if all requirements deemed relevant by the director of public
works are met. The requirements applicable to this application include:

1|Page
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A The proposed use will not protrude into or over any portion of a
public right-of-way or public place open to vehicle or pedestrian travel in
such a manner as to create a likelihood of endangering the use of such
public place by vehicle or pedestrian traffic.

GHMC Section 12.02.030.

Based on the measurements collected on July 13, 2009 and applying the information
regarding adequate sight distance described above, the fence is located within the sight
distance triangle and adequate sight distance is not available. Therefore, the City
Engineer finds that the fence does not meet GHMC Section 12.02.030(A) above,

because the fence protrudes over a portion

of City right-of-way in such a manner as to

create a likelihood of endangering the use of Soundview Drive by vehicle or pedestrian

traffic.

V.. Conclusion,

Application EN-08-055 for an Encroachment Permit by Lisa Clark shall not issue, and

the permit is hereby denied.

Dated: \O0 \*‘\qucﬁ

NOW

CITY ENGINEER

Appeal: As set forth in GHMC Section 12.02.060:

Any decision of the director of public

works or the director's designee, with

respect to the issuance, refusal to issue or revocation or refusal to revoke

a permit may be appealed to the city

council by filing a notice of intent to

appeal such decision with the city administrator/clerk within 10 days of the
date of issuance of the decision being appealed. If an appeal from any

such decision is taken, the appellant

shall be required to pay a

nonrefundable appeal fee in an amount of not less than $100.00. The
appeal shall include a complete statement of the reason or reasons that
form the basis of the appeal. The decision of the city council shall be final,

binding and conclusive, the decision
the legislative body.

2|Page
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BEFORE THE GIG HARBOR CITY COUNCIL

Application No. EN-08-055
LISA CLARK
Appellant,

v. STATEMENT OF APPEAL

CITY OF GIG HARBOR
Respondent.

COMES NOW Lisa Clark, a property owner, who owns a home located at 7117
Soundview Drive, Gig Harbor, Washington 98335 appeals the City of Gig Harbor’s
decision refusing to grant an encroachment permit. The appeal is based on the
following circumstances:

1. Ruling on an encroachment permit and refusing to grant the encroachment
permit runs afoul of the Hearing Examiner’s decision dated January 25, 2009. The
Hearing Examiner’s decision stated in Finding of Fact No. 14:

The appellant, who has also applied for an encroachment
permit to allow the fence in the right of way which is to
be decided after resolution of the zoning issues.

2. The City Council committed error by prematurely ruling on the

encroachment permit before resolution of zoning issues; zoning issues will not be

STATEMENT OF APPEAL -1
315:/Active/Clark/EN-08-055/Pleadings/statement of appeal
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resolved until the Court of Appeals, Division |l rules on the appeal of the Superior Court
decision and Hearing Examiner’s decision which is currently pending before it.

3. Moreover, City employee, Willy Henderson testified, at the hearing before
the City Hearing Examiner, that the City routinely grants encroachment permits. Such
permits are typically granted by the City and the City rescinds the license if it needs the
right of way for a particular purpose.

4, Here, the City claim that Ms. Clark needs an encroachment permit is not
authorized: the City does not own the property on which Ms. Clark’s fence is located.
There is, thus, no proper legal justification for its claim that Ms. Clark needs an
encroachment permit; her fence is located down in a gulley many feet below the City
right-of-way on property owned by Ms. Clark.

5. The City claim that the fence impaired AASHTO standards governing the
site distance triangle are incorrect; the City has misapplied such requirements in this
case. Ms. Clark’s fence does not intrude into the City portion of the public right-of-way
or any public place open to pedestrian travel or impair visibility of travelers on the road,
it is many, many feet away from the road.

6. There is no likelihood that the granting of an encroachment permit would
endanger vehicular or pedestrian traffic.

7. There is no credible evidence that the fence encroaches on the site
distance triangle.

8. There is no justification for applying the site distance triangle requirements
in this case: GHMC 17.01.080 which articulates such requirements specifies that such

requirements only apply to corner lots.

STATEMENT OF APPEAL -2
315:/Active/Clark/EN-08-055/Pleadings/statement of appeal
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9. The Hearing Examiner’s decision in Conclusion No. 6 recognized that Ms.
Clark’s lot is not a corner lot. It further noted, in Conclusion No. 7, that “because the lot
does not meet the definition of “corner lot” in Chapter 17, Section 17.01.080 [the site
distance triangle requirement] does not apply.” It violates fundamental fairness, the
appearance of fairness and due process for the City, on an ad hoc basis to devise
requirements applicable to a particular permit as it has in this case.

10. The Local Project Review Statute demands that in a permit review process
the only requirements that can be considered are those adopted, existing
requirements.

11. It also violates Ms. Clark’s right to equal protection and fundamental
fairness for the City to treat Ms. Clark differently than other similarly situated property
owners owning property along Soundview Drive; such owners have constructed fences
. between 5 and 6 feet tall to shield their homes from nuisance effects associated with
| traffic noises, traffic lights and traffic sounds. Such fences have been constructed
within the past two years. There is no justification for singling out Ms. Clark and
treating her differently than such property owners.

12.  Such fences are between 5 to 6 feet tall and have been constructed within
T the past year. Such property owners have apparently been issued encroachment
" permits to authorize fences that are exactly similar to Ms. Clark’s fence.

13.  The City erroneously denied the encroachment permit.

For the above reasons, Ms. Clark asks that her appeal be granted and that the

City reconsider and reverse its decision denying an encroachment permit to Ms. Clark

or, in the alternative, Ms. Clark asks that the City withdraw its premature decision and

STATEMENT OF APPEAL -3
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Il decline to rule on issues pertaining to the encroachment permit until issues pertaining
to her appeal have been resolved as ordered by the Hearing Examiner.

DATED this Z 2 day of October, 2009.

LAW OFFICES OF
JANE RYAN KOLER, PLLC

Jane Ryan Kdfer, A/NSBA No. 13541

1
| STATEMENT OF APPEAL - 4
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BEFORE THE CITY COUNCIL
GIG HARBOR, WASHINGTON

In re: the appeal of LISA CLARK, ' No. EN-08-055

of the City Engineer’s denial of an

encroachment permit. CITY STAFFS’ MEMORANDUM OF
AUTHORITIES IN SUPPORT
OF DISMISSAL OF APPEAL

I. Request for Relief.

On October 7, 2009, the City Engineer denied Lisa Clark’s application EN-08-055 for
an encroachment permit. Ms. Clark has appealed this decision to the City Council. The appeal
should be denied for the reasons set forth herein.

IL. Facts.

A. The Fence. Petitioner Clark (hereinafter “Clark”™) erected a fence, portions of
which are six feet eight inches'tall, within City right-of-way on Soundview Drive. In order for
the Council to make the necessary findings related to this appeal, it should consider the

following:

CITY STAFFS’ MEMORANDUM OF AUTHORITIES

ORRIS & TARADAY, P.C,
IN SUPPORT OF DISMISSAL OF APPEAL -1 M

P.O. Box 948, Seabeck, WA 98380-0948
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Clark’s inconsistent allegations.

1. Clark states that she “erected a fence in her side yard, which she placed down in
a gully.”!

2. Clark alleges that “her fence . . . had been constructed in an unused part of the
City right-of-way.””

3. Clark asserts that “The height of Ms. Clark’s fence is under six feet.”

4, Clark contends that she “constructed a fence along an interior lot line to protect
her home . . .

5. Clark believes that her “fence does not protrude into any portion of the public

right-of way nor public place which is open to vehicles or pedestrian use.”

6. Clark states that: “the part of the right-of-way on which Ms. Clark’s fence is
located has a steep incline and it is at a significantly lower grade than the level of the road
shoulder.”®

7. Clark alleges that: “the City does not own the property on which Ms. Clark’s
fence is located. . .. her fence is located down in a gulley many feet below the City right-of-

way on property owned by Ms. Clark.”’

Complaint, In. 12, p. 2; Clark v. Gig Harbor, Pierce County Superior Court Cause No. 09-2-05944-1.
Id.,In. 18, p. 2.

Id,In.5.5,p.2.

Id, In. 23, p. 2.

Id.,In.3-4,p. 4.

Id., In. 8-9, p. 4.

Clark’s Statement of Appeal, In. 9-12, p. 2, dated October 19, 2009.

N U B W N e
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8. Clark asserts that her “fence does not intrude into the City portion of the public
right-of-way or any public place open to pedestrian travel or impair visibility of travelers on the
road; it is many, many feet away from the road.”®

City Staff’s Findings.

1. The City hired Prizm Surveying, Inc. to determine whether or not Clark’s fence
is located in the City right-of-way.” As is evident from the survey, the Clark fence is within the
City’s right-of-way for Soundview Drive, at the intersection of Grandview Place. It is outside
of the improved area of the roadway, but it is still within the City right-of-way.

2. The City staff visited the site and have taken pictures of the obstruction caused
by the Clark fence.'’

3. The City Hearing Examiner also determined that “the fence is constructed
»l1

within the Soundview Drive right-of-way and turns the corner to run along Grandview Place.

B. Permits and Approvals for the Fence. The Clark fence was constructed

without any permits or other authorization from the City, even though the City has a street
obstruction permit procedure to authorize structures in City right-of-way. 12 Building permits

are also required for the construction of fences over six feet in height.'

¥ Id,In. 15-17,p. 2.

Copy of Prizm Survey is attached hereto as Exhibit A.

Pictures taken by Jeff Langhelm on October 23, attached hereto as Exhibit B.
Hearing Examiner’s Decision on APP 08-0001, dated January 27, 2009, No. 3, p. 1.
2 Chapter 12.02 GHMC.

" Gig Harbor Municipal Code (GHMC) Section 15.06.020(B), IRC 105.2(2).

CITY STAFFS’ MEMORANDUM OF AUTHORITIES
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C.  Design Approval and pending Judicial Appeals. Clark applied to the City for

design review approval for the fence.'* Design review approval does not authorize any
construction to proceed, it merely provides approval of the design of the structure.”®

Design approval was denied, and Clark appealed the City’s decision to the Hearing
Examiner. The Examiner affirmed the denial in her decision of January 27, 2009 on APP 08-
0001.

Ms. Clark appealed the Hearing Examiner’s decision to Pierce County Superior Court
in Cause No. 09-2-05944-1. This appeal was based on the Land Use Petition Act (chapter
36.70C RCW, “LUPA”) and alleged that the City violated her constitutional rights of due
process, equal protection, claiming that the City’s actions are “ultra vires,” and that damages
should be awarded to her under 42 U.S.C. Section 1983 and chapter 64.40 RCW. The City
removed the case to U.S. District Court under Case No. C09-5009 FDB. Thereafter, this Court
remanded the state claims (LUPA, “ultra vires” “unconstitutional action” and damages under
64.40 RCW) and stayed the federal claim (1983 claim). Once the state claims were back in
Pierce County Superior Court, the City moved the Court for a summary judgment, which was
granted on July 2, 2009, as to all claims.

Ms. Clark has appealed the Superior Court’s decision. She alleges that even though the

Superior Court granted the City’s motion for summary judgment (thereby finding that the City

didn’t act unconstitutionally), that the case still should have been remanded to the federal court.

She argues that the federal court should make its own finding that because the City acted in

" Hearing Examiner’s Decision on APP 08-001, dated January 27, 2009, No. 12, p.3.
> GHMC Section 17.98.010.

CITY STAFFS’ MEMORANDUM OF AUTHORITIES
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accordance with the constitution, Ms. Clark is not entitled to any damages under 42 U.S.C.

Section 1983.
D. Building Permit. The Hearing Examiner found that the fence was 6 feet, 8
inches tall.'® This finding of fact was not challenged on appeal by Ms. Clark and is therefore

final. A building permit is required for any fence taller than six feet in height.!” Ms. Clark has
not applied for a building permit.

E. Street Use/Obstruction Permit. The building permit would authorize

construction of the fence, but only a street obstruction permit could authorize construction of
the fence in the City’s right-of-way. Clark submitted an application for a street obstruction
permit (but not for a building permit).'® This permit was denied by the City Engineer on
October 7, 2009 under a Notice of Decision, EN-08-055.

F. Appeal of Street Use/Obstruction Permit Denial. Ms. Clark appealed the

City’s denial of the Street Obstruction Permit on October 19, 2009.
IL Issues Presented.”

A. Does the Hearing Examiner’s decision require that the City wait to
issue a final decision on the encroachment permit until all of the
courts rule on her premature appeal of the design issue? (Clark
appeal issue Nos. 1, 2 and In. 22-24, p. 3 and In 1-3, p. 4 of appeal
statement.)

Hearing Examiner Decision, No. 1, p. 1.

"7 IRC Section 105.2.2.

Hearing Examiner’s Decision, No. 14, p. 3, Ex. A to Complaint.

Clark submitted two documents, the “Intent to Appeal City Decision Denying Encroachment Permit” and
“Statement of Appeal.” Both have the same language and raise the same issues. This brief refers to the numbers
of the appeal issues in the Statements of Appeal.

CITY STAFFS’ MEMORANDUM OF AUTHORITIES

ORRIS & TARADAY, P.C.
IN SUPPORT OF DISMISSAL OF APPEAL - § MORRIS

P.O. Box 948, Seabeck, WA 98380-0948
Tel. 360-830-0328 - Fax 360-850-1099
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Is the City precluded from denying an encroachment permit because
a City staff person testified before the Hearing Examiner that “the
City routinely grants encroachment permits?”20 (Clark appeal issue
No. 3))

Is the fence constructed on City right-of-way, and does Clark need
an encroachment permit for its continued maintenance in the right-
of-way? (Clark appeal issue No. 4.)

Did the City misapply the applicable standards for granting an
Encroachment permit, and does the fence “intrude into the City
portion of the right-of-way” or “impair visibility of travelers on the
road?” (Clark appeal issue No. 5.)

Must the City find that “there is a likelihood that the granting of the
encroachment permit would endanger vehicular or pedestrian
traffic” in order to deny the encroachment permit? (Clark appeal
issue No. 6.)

Must Clark believe that the City’s evidence that the fence
encroaches on the site distance triangle is “credible” for the City to
determine that the encroachment permit should be denied under Gig
Harbor Municipal Code Section 12.02.030? (Clark appeal issue No.
7.)

Must the City consider GHMC Section 17.01.080 in its
determination whether to deny an encroachment permit under
GHMC Section 12.02.030? (Clark appeal issue No. 8.)

Does the City staff or the City Council have jurisdiction in this
appeal to consider Clark’s allegations regarding constitutional
violations, such as “fundamental fairness,” equal protection and due
process? (Clark appeal issue No. 9, 11.)

If the City Engineer made a decision to deny the encroachment
permit without a public hearing, does the appearance of fairness
doctrine apply? (Clark appeal issue No. 9.)

of 31

% This is Clark’s interpretation of Willy Hendrickson’s testimony.
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J. Because a street use or encroachment permit is not defined as a
“project permit” under RCW 36.70B.020(4), does anything in
chapter 36.70B RCW apply?*' (Clark appeal issue No. 10.)

K. Is the City precluded from denying the encroachment permit to Ms.
Clark if other persons have installed fences in the City right-of-way
or received encroachment permits for fences? (Clark appeal issue No.
11, 12)

II1. Argument.

A. Nothing in the Hearing Examiner’s decision requires that the City
wait to issue a final decision on the encroachment permit until the
courts rule on Clark’s premature appeal of the fence design.

Clark claims that the City has “committed error by prematurely ruling on the

encroachment permit before resolution of the zoning issues,” and bases this argument on the

Examiner’s finding of fact No.14, which is the Examiner’s summary of the testimony of Jeff

Langhelm.”? The Examiner has not made any ruling that the City can’t act on the
encroachment permit until Clark exhausts all of her appeals in court related to the fence design,
and for that matter, neither did Mr. Langhelm. He merely described the procedure for the
staff’s planned sequencing of permit processing — the Public Works staff planned to make a
decision on the encroachment permit after the decision on the fence design. Unfortunately, it is
Ms. Clark who has filed a premature appeal before the Court of Appeals, asking for a ruling
relating to the fence design before the City made a decision whether the fence could even

remain in the City right-of-way.

21 Clark alleges that “the Local Project Review Statute demands that in a permit review process the only
requirements that can be considered are those adopted, existing requirements.” (Statement of Appeal, In. 8, p. 3.)
However, she didn’t identify any particular statute as this “Local Project Review Statute.” We can assume she
meant chapter 36.70B RCW, but this appeal issue is unclear.

22 See, Hearing Examiner’s decision, p. 3, Finding of Fact No. 14.
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B. The fact that the City has “routinely granted encroachment

permits” in the past or that they are “typically granted” does not mean that

the City cannot deny Clark’s encroachment permit.

Clark has attempted to make a vested rights argument of sorts, claiming that if other
property owners obtained encroachment permits for their fences, then the City can’t deny one
to Clark. This argument fails fbr a number of reasons. First, there is no “vested right” in
previous favorable decisions on other applications. Citizens for Responsible and Organized
Planning (CROP) v. Chelan County, 105 Wn. App. 753, 759, 21 P.3d 304 (2001). In CROP,
the property owners argued that their subdivision was entitled to automatic approval simply
because other subdivisions with similar average lot sizes were approved using the same laws.
Id., 105 Wn. App. at 760. The CROP court disagreed, finding that the county had to
independently evaluate each application to determine whether the application met the
applicable code requirements. /d.

In addition, even if Clark were able to prove that the City made an erroneous decision
on an encroachment permit, granting one involving a different fence that is located in the sight
obstruction triangle, the City can still deny Clark’s permit. “The proper action on a land use
decision cannot be foreclosed because of a possible past error in another case involving
different property.” Buechel v. Department of Ecology, 125 Wn.2d 196, 919, 884 P.2d 910
(1994). Here, the encroachment permit isn’t even a “land use decision,” because the fence isn’t

located on Clark’s property. Therefore, the City is not required to issue any encroachment

permit to allow any individual use of the public right-of-way for private purposes.

CITY STAFFS’ MEMORANDUM OF AUTHORITIES
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The general rule is that there is no inherent right in a private individual to construct
structures in a public street. Baxter-Wyckoff Co. v. Seattle, 67 Wn.2d 555, 560, 408 P.2d 1012
(1965). As stated by the Baxter-Wyckoff court:

The streets and highways belong to the public. They are built and maintained at
public expense for the use of the general public in the ordinary and customary
manner. The state, and the city as an arm of the state, has absolute control of the
streets in the interest of the public. No private individual or corporation has the
right to the use of the streets . . . This rule applies alike to abutting property
owners as well as to individual members of the public who are not abutting
landowners. The rule applies particularly to exclusive private use of the street
and the construction and maintenance of permanent structures in the street. . ..
the lack of right of the abutting owner to so use the street in front of his property
does not depend on his interference with an actual or proposed use of the street.
... the permit granted by the city to the respondents in this case was the grant
of a mere privilege, and that the use granted could be prohibited by the city
absolutely or could be granted upon such terms and conditions as the city may
see fit to impose. This is not a mere matter of municipal regulation. The
conditions under which such a privilege will be granted by the city is a matter

- entirely within the discretion of the city council.

Id., 67 Wn.2d at 562 (emphasis added).

In our case, the City Council has established certain criteria for issuance of street use
permits. The City staff has determined that the Clark fence will obstruct vision for the
traveling public, and that it should therefore be denied. The City owns the right-of-way along
Soundview, the City will be exposed to liability if there is an accident, and most importantly,
there is a possibility that a member of the public could be injured or killed as a result of Clark’s
unilateral decision to place her fence on City property. Based on the evidence submitted, the
City has determined that there is a likelihood that the granting of the encroachment permit will
endanger vehicular or pedestrian traffic. In answer to Clark’s allegation that such evidence is

not “credible,” the Council should consider the fact that Jeff Langhelm and the survey show

CITY STAFFS’ MEMORANDUM OF AUTHORITIES
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that the fence is in the sight distance triangle, and the pictures depict the visual obstruction near
the intersection. All of the Council members can certainly visit the site to confirm the staff’s
conclusion. In sum, under on Baxter-Wyckoff, the City has the ability to deny the
encroachment permit regardless of any previous action/inaction on any other fence in the right-
of-way.

C. The Clark fence is on City right-of-way.

Clark has made inconsistent statements regarding the location of the fence. The City’s
survey (Prizm) establishes that the fence is located in City right-of-way, and that therefore, the
City’s encroachment permit regulations (in chapter 12.02 GHMC) apply. It doesn’t matter if
the fence is “in a gully,” or “many, many feet from the road.” Itis in the City’s right-of-way
and an encroachment permit is required under the following:

12.02.010 Permit required.

Before any person, firm or corporation shall commence or permit any other
person, firm or corporation to commence any work to grade, pave, level, alter,
construct, repair, remove, excavate or place any pavement, sidewalk, crosswalk,
curb, driveway, gutter, drain, sewer, water, conduit, tank, vault, street banner or
any other structure, utility or improvement located over, under or upon any
public right-of-way or easement in the city of Gig Harbor, or place any
structure, building, barricade, material, earth, gravel, rock, debris or any other
material or thing tending to obstruct, damage, disturb, occupy or interfere with
the free use thereof or any improvement situated therein, or cause a dangerous
condition, an encroachment permit shall be obtained. A separate permit shall be
obtained for each separate project.

D. The City staff correctly determined that the permit should be denied under
GHMUC 12.02.030(A).

As stated in the Notice of Decision dated October 7, 2009, the City Engineer
determined that the Clark permit should be denied because the fence “protrudes into or over a

portion of” Soundview Drive, a public right-of-way, which is “open to vehicle and pedestrian

CITY STAFFS’ MEMORANDUM OF AUTHORITIES
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traffic.” This protrusion “creates a likelihood of endangering the use of such public place by
vehicle or pedestrian traffic” because the fence is located in the sight obstruction ’criangle.23
Photographs were taken by City staff at the intersection of Soundview and Grandview, which
depict the visual obstruction presented by the Clark fence to the traveling public.

Apparently, Clark believes that the City’s use of the sight distance triangle
measurements are misplaced because the fence is “many, many feet away from the road.”
More likely than not, Clark would have the Council believe that there is no problem with the
fence unless an accident occurs. She claims that “there is no likelihood that the granting of an
encroachment permit would endanger vehicle or pedestrian traffic,” but this claim is
contradicted by the pictures submitted into the record by City staff.

F. GHMC Section 17.01.080 does not apply to the encroachment permit.

Ms. Clark claims that GHMC 17.01.080 applies to this appeal, but there is nothing in
GHMC 12.02.030(A) which references the Zoning Code or this code section. The City
Engineer did not consider whether or not she owned a corner lot when he made the decision to
deny the encroachment permit.

Her attempt to raise this issue in this appeal is improper because the same issue was
resolved in favor of the City in her court appeal of the design decision. The superior court
dismissed all of her allegations of unconstitutionality as to the application of GHMC 17.01.080
on the design issue, and she has now appealed this decision to the Court of Appeals. It is very
likely that she will appeal the Council’s decision on the encroachment permit (if it affirms the

denial of the encroachment permit) to superior court. Therefore, her claim that GHMC

2 See, Exhibit A to Notice of Decision, Prizm survey.
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17.01.080 applies here is made for one purpose only -- to create a record on this issue in a
separate decision she can appeal to court, and seek to obtain a different result from another
court. The Council should disregard Clark’s argument on this point.

G. The Council has no jurisdiction over constitutional issues, and all
arguments relating to constitutional claims must be disregarded.

Ms. Clark argues that GHMC 17.01.080 is unconstitutional because it “violates
fundamental fairness, the appearance of fairness and due process.” Because she believes that
there are other fences “exactly similar” to hers, Ms. Clark also alleges that the City violated her
“right to equal protection and fundamental fairness.”

Héwever, the City Council has no authority to rule on constitutional issues. Chausee v.
Snohomish County, 38 Wn. App. 630, 637, 689 P.2d 1084 (1984). As stated by the Chausee
court:

The general legal principles which apply to appeals from lower to higher courts

do not apply to administrative review of administrative determinations. The

scope and nature of an administrative appeal or review must be determined by

the provisions of the statutes and ordinances which authorize them.

Chausee, 38 Wn. App. at 639. Nothing in chapter 12.02 GHMC requires the City Public
Works Director, his designee or the City Council to consider constitutional issues. None have
the requisite training to address constitutional issues in an administrative appeal, which can
always be raised in an appeal to the courts. Because the jurisdiction of the City is limited to
those issues identified in the code, the Council need not rule on the constitutional issues.

Even if Clark asserts that the City has not required other property owners to obtain

encroachment permits or granted other encroachment permits for fences in City right-of-way,
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this does not prevent the City from denying Clark’s permit. As stated by the Washington
courts:

While selective enforcement of an otherwise nondiscriminatory law may be
unconstitutional, a heavy burden rests on one claiming such to demonstrate
intentional discrimination. Thus, ‘the conscious exercise of some selectivity in
enforcement is not in itself a constitutional violation.” Oyler v. Boles, 368 U.S.
448, 456, 82 S.Ct. 501, 506, 7 L.Ed.2d 446 (1962). In the text of enforcement of
criminal statutes, this court has stated:

The administration by state officers of a state statute which is fair on its face but
which results in an unequal application of the law to citizens is not a denial of
equal protection unless there is shown to be present an element of intentional or
purposeful discrimination. A discriminatory purpose must be shown clearly by
one claiming discrimination since such a purpose cannot be presumed. . . . See
also, Spokane v. Hjort, 18 Wn. App. 606, 608, 509 P.2d 1230, 1231 (1977)
(wherein the court noted, ‘Mere selectivity in prosecution creates no
constitutional problem; defendant must show deliberate or purposeful

discrimination based on an unjustified standard such as race, religion or other
arbitrary classification.’

City of Burlington v. Kutzer, 23 Wn. App. 677, 681, 597 P.2d 1387 (1979). In Kutzer, the
property owner alleged that the City violated his equal protection rights by attempting to
prevent him from operating a hall rented for private parties and social functions, yet the City
ignored similar activities at the Burlington Community Hall. /d., 23 Wn. App. at 682. The
court found that because the record did not reflect anything which could be construed to imply
a deliberate discriminatory purpose on the part of the City, and mere selective enforcement
does not establish an equal protection violation, the argument must fail.

Similarly, Clark has submitted no evidence to indicate that there has been any
discriminatory purpose in the City’s denial of the encroachment permit. The permit was denied
because the fence was within the sight obstruction triangle alone. It makes no difference

whether there are other private fences installed in City right-of-way.
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H. The appearance of fairness doctrine does not apply to the decision denying
the obstruction permit.

Clark alleges that the City’s use of the sight distance triangle and the determination that
the permit should be denied under 12.02.030(A) “violates fundamental fairness, the appearance
of fairness and due process for the City, on an ad hoc basis to devise requirements applicable to
a particular permit as it has in this case.” The City Engineer made a decision on the Clark
encroachment permit application without a hearing. Therefore, the appearance of fairness
doctrine does not apply to his decision to deny the encroachment permit. See, RCW 42.36.010,
which provides that the appearance of fairness doctrine applies to quasi-judicial actions of
decisionmakers who determine the legal rights of parties in a hearing or other contested case
proceeding; Zehring v. Bellevue, 103 Wn.2d 588, 591, 694 P.2d 638 (1985) (“the appearance of
fairness doctrine has never been applied to administrative action except where a public hearing
was required by statute.”).

I The “Local Project Review Statute” does not apply to this action.

According to Clark, the “Local Project Review Statute” demands that in a permit review
process, the only requirements that can be considered are those adopted, existing
requirements.” First, the City denied the Clark encroachment permit based on “adopted,
existing requirements” — those in GHMC 12.02.030(A). The City staff determined that the
fence protruded into the City right-of-way in a manner that endangered vehicular and
pedestrian traffic. One way the City used to measure such protrusion and endangerment is the
sight distance triangle, which is a customary method used by engineers to make this type of

determination. Another way the City used to measure the protrusion and endangerment is by
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simply visiting the site and taking pictures, which show the extent of vision blockage at the
Soundview/Grandview intersection.

Second, we don’t know what Clark is<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>